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The Committee on Ju diciary met at 1:30 p.m. on Wednesday,
Feb-uary 15, 2006, in Room 1113 of t he State C apitol,
Lincoln, Nebraska, for the purpose of conducting a public
h ear ing o n L B 7 9 9 , L B 9 2 4 , L B 1 2 52 , a n d LB 9 1 0. Sen at o r s
present: Pat rick Bourne, Chairperson; Dwite Pedersen, Vice
Chairperson; Ray Aguilar; Ernie Chambers; Jeanne Combs; Mike
Flood; Mike Foley; and Mike Friend. Senators absent: none.

SENATOR BOURNE: Welcome to the Judiciary Committee. This
is our el eventh day of committee hearings. Today, we have
four bills, but we' re going to handle them a little uniquely
today in that we' re going to hea r a ll of these bi lls
together given the issues in the bills are so similar. So
we' re going to have Senator Baker is going open first, then
Senator Fischer w ill o pen on her bill, t hen S enator
Synowiecki, and then Senator Redfield will open on her bill.
So that's just a little bit different in h o w we do it .
We' re going to have a com bined hearing on these four
measures today. I'm Pat Bourne. I' m from Omaha. To my
left is Senator Friend, also from Omaha; Senator Aguilar
from Grand Island; to my immediate left is the com mittee
clerk, Laurie Vollertsen; and the committee's legal counsel
is Michaela Kubat. I' ll introduce the other members as they
arrive. Please keep in mind that from time to time, members
come and g o . If they happen t o leave wh i le yo u' re
testifying, please don't take it personally. They' re simply
conducting other legislative issues, business matters. If
you plan to testify on a bill, we' re going to ask that yo u
sign in in the on-deck area where Senator Redfield is at
now. Please print your information so it's accurate, easily
readable. It' ll be entered accurately that way into the
permanent record. Following the introduction of each bill,
I' ll ask for a show of hands to see how many people plan to
testify on a particular measure. We ' re going to hear the
p roponents first. Well, first the introducers, then t h e
proponents, then the opp onents, then we' ll hear neutral
t estifiers. And if there's a senator left that w ishes t o
close on th eir m easure, we' ll allow them to close in the
o rder in which the bi lls w ere o pened. When you com e
forward, given this is a little bit of a unique situation,
we' re going to ask that you indicate which b ills y ou' re
testifying in support or in opposition of. When you do come
forward to the speaker's table here, we ask that you clearly
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state and s pell your name fo r th e record. All of our
hearings are transcribed so your spelling of your name will
help the transcribers immensely. Due to the large volume of
testifiers we have today, we are going to utilize the timing
system as i s th i s com mittee's practice. Senator s
introducing the bi lls will get five minutes to open, three
minutes to close if they choose t o do so. All other
testifiers will get three minutes, and that's exclusive of
any questions the committee may ask of you. Cell phones are
not allowed in legislative committee hearing rooms, so if
you have a cell phone on you, please disable the ringer so
as not to disturb the testifiers. Also , re ading someone
else's testimony is not allowed. If. you have some testimony
from a gr oup that you belong to or a neighbor, if you give
that to us, we' ll enter it in a n d make i t part of the
permanent record, but we prefer to hear your thoughts rather
than have you read someone else's testimony. With that, the
committee has been joined by Senator Pedersen from Elkhorn,
and Senator Baker is here to open on Legislative Bill 799.

SENATOR BAKER: Thank you, Chairman Bourne, members of the
Judiciary Committee. My name is Tom Baker. I represent
District 44 in the Legislature, and there's a lesson to be
learned here. If you say you ' re only going t o take
30 seconds to open, you get to go firs t. But Senator
Fischer would like me to yield her my extra time to Senator
Fischer. That's probably not in the rules, though, is it?
No.

SENATOR BOURNE: They ' re always trying to get around the
lighting system here in the Judiciary Committee.

SENATOR BAKER: My bill, and I'm going to defer t o Senator
Fischer, as I understand she has prioritized her bill, but
LB 799 would prohibit the use of eminent domain for private
economic development purposes. That, in a nutshell, is the
gist of the bill. As I said, I will defer m y bill. I
didn't want to go through the process of withdrawing it, so
hence I am here to formally introduce it. A nd would defer
this issue to Senator Fischer since she has prioritized her
bill and I would be glad to work with her. And I'd be g lad
to answer any questions if there are any.
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SENATOR BOURNE: Thank you. Are there questions for Senator
Baker? See i n g n o n e .. .

SENATOR BAKER: And I waive closing.

S ENATOR BOURNE: . . . t h a n k yo u .

S ENATOR BAKER: T h a n k y o u.

SENATOR BOURNE: Next, we' ll hear from Senator Fischer to
open on Legislative Bill 924. The committee has been joined
by Senator Foley from Lincoln. Senator Fischer, welcome.

SENATOR FISCHER: Th ank you very much, Chairman Bourne,
members of the Judiciary Committee. For the record, my name
is De b Fi scher, F-i-s-c-h-e-r, and I am the se nator
r epresenting the 43rd District. L B 924 is a bill that I
believe lies within one of the fundamental core values that
our country was founded on, the right to own property and be
free from governmental intrusion. There is no gray area for
me on this. It's black and white. This b ill c ame a s a
r esponse t o e Connecticut, the
Supreme Court decision handed down this p ast J une . The
court upheld a local Connecticut government's action to take
private property for the use of a private redevelopment
project. LB 924 is not some off-the-cuff response to this
decision. Fort y-seven other states either have similar
legislation proposed or have already passed a bi ll that
amends their state's eminent domain power. Additionally,
LB 924 is closely modeled after Congress' HR 4128 that h as
already passed the House of Representatives on 376-38 vote
and is progressing through the Senate. If enacted, it will
prohibit the giving of federal economic development funds
for two years to any state that uses e minent domain for
economic development. Economic development has the same
definition as it does in my bill, LB 924. S everal m onths
have passed since the Supreme Court decision, and cooler
heads are prevai linw. It has been pointed out that eminent
domain is n ecessary for the public good, and I agree with
that. However, I do not believe the public good includes
the taking the property of a private citizen to give to
another private citizen or entity that is capable of making
the property more profitable. The " best u s e " o f p r op e r t y
should not equal the highest profit that can be derived from
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it. I' ve heard the argument that a change in Nebraska's
laws is not needed because we already have stricter eminent
domain laws than Connecticut. I' ve searched the books and 1
haven't found the statute that says private property shall
not be condemned and turned over to another private entity
for a more profitable use. If there hasn't been any a buse
of th i s concept, then t here really sh ouldn't be any
o bjection to codifying this principle into statute. I wan t
to emphasize the fact that this is not a so-called feel good
piece of le gislation. I wan t to be able to point to our
Nebraska statutes and say, this law specifically protects my
property and it protects the property of every citizen i n
this state. LB 924 sta tes t hat a condemner shall not
exercise eminent domain over property, if the taking is for
an economic development purpose. Economic development is
defined as taking property for th e sub sequent use by a
commercial, fo r-profit enterprise or to in crease tax
revenue, tax base, emp loyment, or gener al econ omic
conditions. There are se ven e xceptions to this general
rule. These exceptions are meant to exclude the legitimate
uses of eminent domain that already are in existence. This
includes exercising the power of eminent domain for public
ownership, such as for a road, a hospital, right-of-way, or
a pipeline. There are also exceptions for removing harmful
uses of the land, leasing property to a private person who
occupies an incidental part of public property, acquiring
abandoned property, clearing defective property title, the
need for public utilities or railroads, and taking
substandard or blighted p roperty under the Community
Development Law. I believe you all have an amendment that I
had given to the chai r's office earlier. T here are a few
significant changes from that amendment that are being made
to LB 924. First, Section 1 and Section 2 are struck from
t he or i g i n a l b i l l . Th i s omi t s an y ch a n ges d i r ect l y t o t h e
Community Development Law or to the definitions of blighted
o r su b s t a n d a rd . Sec ond , t h e l angu a g e "as of right" is
stricken on page 10, line 6, for cl arification purposes.
Thi rd , t h e wo r d "railroad" is added to exception (f) on
page 10, line 15, to correct an o versight and g rant the
railroads their existing eminent domain power. Finally, the
taking of ag ricultural land is exempted from the taking of
private property based upon a finding of bl ighted or
substandard conditions under the Community Development Law
and exception (g). This provision excludes agriculture land
from being taken und er a subst andard or blighted
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declaration. I' ve r ead th e de finitions of blighted and
substandard, and I don't believe that agricultural land can
fit under these definitions. Thi s language is in lieu of
Section 1 and 2 i n the original bill. Ther e was some
confusion as to whether TIF funding would be af fected by
LB 924. I believe the amendment resolves that issue and
a llows agricultural land to b e des ignated substandard o r
blighted for TIF pur poses. I want to make it clear that
this language prohibits agricultural land from being
designated sub standard or bl ighted for emi nent d omain
purposes only. It do e s no t affect the s ubstandard or
blighted designation for the eligibility of TIF funds.

SENATOR BOURNE: Th a n k you .

SENATOR FISCHER: Th a n k you .

SENATOR BOURNE: The co mmittee has been joined by Senator
Chambers from Omaha. Senator Fischer, is there a concluding
thought? Did you get through your opening, or did you have
a final thought that you wanted to express?

SENATOR FISCHER: Of course, I always have a final thought,
Senator Bourne. I would like to say this is a very serious
issue. I designated LB 924 as my priority bill because I
n ever want what happened in Connecticut to happen here i n
Nebraska. Property is much more than a piece of land whose
purpose is to produce as much profit as possible. It is a
home. It is a fam ily. The value of property should be
measured by the wortl. that the owner puts on i t, no t what
the market w ill fe tch for it. This is the reason that I
feel no Nebraska citizen should have his or her property
unwillingly taken from t hem in the na m e o f economic
development. LB 924 is a step to ensure that that does n ot
h appen. Th a n k yo u , Se n a t o r .

SENATOR BOURNE: Thank you. Are there questions for Senator
Fischer? Senator Aguilar.

SENATOR AGUILAR: Senator Fischer, is there anything in your
LB 924 that defines what exactly ag land is? And my concern
is, a pe rson have a marijuana patch in their back yard, is
t hat a g l and ?

SENATOR FISCHER: I personally wouldn't consider t hat ag
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land. I think we'd have to look at the statutes to find the
definition, and I'm s ure b ecause ag l and i s valued at
80 percent in this state that that definition is available.

SENATOR AGUILAR: Ver y g ood . Th ank you .

SENATOR BOURNE: Further questions? Seeing none, thank you.

SENATOR FISCHER: Okay. Thank you very much.

SENATOR BOURNE: Senator Synowiecki to open on Leg islative
Bil l 1 252 .

SENATOR SYNOWIECKI: (Exhibits 8 and 9) Thank you, Senator
Bourne, members of the committee. I want to also thank
Senator Fischer for h e r prioritization of t he su bject
matter, and I'm glad that we w i l l have th e d iscussion,
hopefully on the floor of the Legislature relative to this
issue due to her prioritization. I am John Synowiecki. I
represent District 7 in the Legislature. I have distributed
t h d t t y . Th* f t ' b f g t h ~K 1 *
Cit of e London case prepared by the I nstitute for
Justice. The second is a collection of media articles fr om
last week relating to pending eminent domain legislation in
othe r s t at es . Today , I b r i n g LB 1 252 f or you r
consideration. It 's a bill to change e minent domain
procedures. LB 1252 will require that the condemnor of real
o r personal property have the burden of pr oving that t h e
condemnation is ne cessary and is for a public use. Under
LB 1252, public use would mean possession, occupation, and
enjoyment of t he land by the general public or by public
agencies, use of the land for the creation or functioning of
publ i c u t i l i t i es , or acqu i s i t i on of pr ope r t y t o cur e h ar mf u l
effect of the current use of the land. The public benefits
of economic or private commercial development shall not
constitute a public use under LB 1252. As S enator F ischer
indicated, the Supreme Court has ruled in the Kelp case that
the city could condemn private homes for the construction of
a hotel and convention center because the new development
would generate more tax revenue. B ut the court also sa i d
that states could pu t fu rther restrictions on em inent
domain. After the court ruling, four s tates passed laws
reining in eminent domain. Roughly another 40 are currently
considering legislation. In Co ngress, the House voted to
deny federal funds to any project that used eminent domain
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to benefit a private development. Nationally, public
officials are acting quickly to protect private property
owners from the expanded use of eminent domain provided by
the Supreme Court decision. I, incidentally, introduced
this legislation primarily on behalf of Frankie Pane, a
constituent from downtown Omaha. As you may know, Nr. Pane
had been in a prominent eminent domain battle s ince 19 96.
Nr. Pane spent years r efurbishing his historic building,
creating a unique urban venue in downtown Omaha. For years,
he lived under the constant threat of condemnation as city
officials weighed various redevelopment proposals targeting
his property even though the p roperty was s tructurally
sound and h oused a successful small business. In February
2002, the Omaha City Council passed a resolution restating
that Nr. Pane's property was blighted, even though there was
little or no blight where his property was actually located.
While the c ity di d no t relent, the Omaha Performing Arts
Society ultimately decided that it would ex clude h is
building from it s ec onomic redevelopment plan. I believe
Nr. Pane's battles with the city of Omaha clearly illustrate
the need for a change in cu rrent law . I realize t h is
committee has se veral options to consider relative to this
i ssue. I do believe, however, that L B 1252 p r ovides t h e
greatest level of protection to p rivate property owners
t hroughout our state. The use of the ter m " bl i g h t e d
property" in statute is often vague, open to interpretation,
and abuses of blighted redevelopment areas are reported to
be widespread nationally. I believe that private property
owners in N ebraska deserve a level of protection for their
property that is not vague and open to varyi ng
interpretations. I want to thank you, Senator Bourne and
members of the committee for y our c onsideration of this
i ssue .

SENATOR BOURNE: Thank you. Are there questions for Senator
Synowiecki? Seeing none, thank you.

SENATOR SYNOWIECKI: Thank you.

SENATOR BOURNE: Senator Re dfield to open on Legislative
Bil l 9 10 .

SENATOR REDFIELD: ( Exhib i t s 10 , 11 , 12 , 1 3 , and 1 4) Th an k
you, Chairman Bourne, members of the committee. For the
record, my name is Pam Redfield, R-e-d-f-i-e-I-d. I
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represent Di strict 12 in Omaha . I had int ended to
prioritize the e minent domain issue, and I want to thank
Senator Fischer for doing that, and I would absolutely defer
to her. But I want to bring to your attention some of the
things that we discovered in putting together the elements
in LB 910. First of all, I' ve given you a letter from ar.
attorney in Pap illion because I think it brings to light
some interesting issues of go vernment loaning its power
through the exercise of eminent domain. I'd also like to
tell you about th e fact t hat th e fe deral gov ernment
currently owns 900 million acres o f land i n the United
States That 's 40 percent of the total p roperty in the
United States. And state g overnments own another
200 million additional acres. That 's a l ot of property.
Eminent domain is not a new issue. Actually, back in 1942,
the state of Nebraska, or the federal government actually
used eminent domain to take 232 farms around Hastings for
use as the naval ammunition depot. So it's not a new issue,
but I have given to you a copy of a newspaper article that
was very recent. So we see exactly how this is used in the
state of Nebraska. In vmaha alone, and I'm quoting from a n
article that I' ve given you b y Leslxe Reed in the ~0
W~o ~ ~ . "Eminent domain, or the threat of it , has
been used t o clear th e w ay for many pr ivately owned
f ac i l i t i e s . " And I am d i s t u r b ed wh en I hea r t h e wo r d
" th r e a t e n " b ec au s e I don't believe that's the function of
government xn the United States of America, to threaten i ts
citizens in an y way, shape, or form. We looked at whether
we should address some ki nd of means beyond just
compensation, which is clearly constitutional, but
recognizing that people have a vested interest. This is
more than j ust a building to them. It's their home, it' s
their life. And so we looked at some other ways that t h ey
might compensate it. But it came back more and more to the
definition that we have in statutes of blight. And so in
the bill, in the green copy, I' ve actually stricken some of
t he definitions we have for blighted, and I' ve given you a
cheat sheet which m akes it easier to follow through. And
that, I'm going to grab mine here, my copy...and if you look
at that, there's a list that's numerical and there's a list
that's alphabetical. And in the current statutes, they have
to have one from each li st . And i f you look at those
examples, you can see how they could be combined to actually
bring about some abuses. And I' ve given you s ome s amples
down below of how that could occur. What we' ve done in the
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statutes in the green copy of LB 910, is we have st ricken
number 2, number 3, number 6, number 9, and in the second
list, we have left only "C." Be cause if we are ca reful
about how w e define the word "blighted," we will find that
what we are doing is actually allowing governments to co me
in and restore neighborhood.. and properties when, in fact,
there is a danger to the publ c health. And we would remove
some of the abuses. What we' ve also done in LB 910, which I
think you ought to consider, is we' ve allowed for a
transference. And the reason that we put that in the bill
is because we all know that there are some school buildings
in th e city of Om aha that h ave b een c onverted into
apartments. Those schools were no l onger large enough.
They didn't accommodate technology and some of the wiring,
and we don't want to e ver p rohibit the g overnment from
turning over that property to a good use in the future. And
so we' ve allowed for a transference only after an expansion
of 10 years. It could have been arbitrarily some other
figure, but we wanted to make sure it was long enough that
no one would take and then just sit on it for a year, a nd
then hand it over to another private entity. I think that' s
a protection, and that's a good element in the bill. The
other thing that we did is we made sure th a t we left
abandoned property in there. And I' ve given you a copy of a
Pennsylvania law that just passed in December of this year,
and it was something that came to my attention after we had
drafted. But it doe s include on pages 7 through 9 under
their definition of blighted, vacant property. And I t hink
that's legitimate. I would have added it to the language of

b elieve when property is sitting there vacant that it doe s
invite crime, it d oes invite deterioration, and certainly
unsightly conditions, which don't improve our cities. So I
think there are some important things here, and I recommend
it to your consideration. Thank you.

SENATOR BOURNE: Thank you. Are there questions for Senator
Redfield? Senator Redfield, obviously, if something comes
out of committee, it's going to be in the prioritized bill.
So what I hear you saying is what's important to you in your
bill is the definition of blighted and substandard.

SENATOR REDFIELD: The definition o f blighted and the
t r ans f e r e n c e .

LB 910 had I se en t hat b efore we dr afted because I do
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SENATOR BOURNE: And the transference, okay. Further
questions for Senator Redfield? Thank you.

SENATOR REDFIELD: Th an k y ou .

SENATOR BOURNE: Appreciate your testimony. Okay, that
concludes the opening on these four measures. Now , how
we' re going to do this , and it's a little unique, and I
apologize for the confusion, but I thou ght rather t han
having everybody speak on every individual bill, then each
one one after another, I thought we again would take t hese
combined hearing. So what we' re going to have next are the
proponents for these measures. So if you' re in support to
LB 924, we' re going to have you testify now, or if you' re in
support of any of the other three. And then, after all the
proponents have spoken, then we' re going to go to opponents
of the general concept of restricting eminent domain. Does
that seem fair? Okay. So what we' re going to do again, if
you' re a proponent of a n y of these bills, we want you to
kind of make your way forward to the on-deck area and si gn
xn. And we' ll just, don't be bashful, just whoever wants to
come forward first, sign in and tell us your story. And if
you would, again when you get to the testifiers stand here,
or seat, if y o u wo uld s tate your name, spell it for the
record, indicate which bills, which of the measures you are
in support, particular components of that bill that you
support, and there maybe some questions from the committee.
All right. Welcome.

WALT B L E I CH: ( Exhib i t s 16 a n d 1 7) Th an k yo u . Sen a t o r ,
members of th e co mmittee, my nam e is Walt Bleich,
B-I-e-x-c-h. I'm a pr ivate citizen and here as a private
citizen. I'm a land owner, property owner anyway, a hom e
owner in th e city of Lincoln. I want to thank all the
senators that have introduced this legislation or signed on,
and especially to Senator Fischer for making it her priority
bill. In the course of my te stimony, I'm g oing t o be
referring to Kelp Cit of e Lon on. For brevity, I'm
going to call it Kaylo (phonetic) or ~ , not "New London,"
h , t k * t h ~D * d h t t

,

' t ' k ' p l y
•

~~ c >~t . And that's because today no one cares about the
racist property owner that the Supreme Court then determined
that the man D red Scott belonged to. Kaylo (phonetic) or
~o d eserves this same sort of re cognition since, like
~ dS t t , t d t h t h y t y t ' *,
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cries out to be overturned. I support the principle behind
all four bills. This is a matter that in my former life as
a paid activist we referred to as an issue with legs. There
was two things necessary for that. First, it must be widely
felt by the public. And this issue is one that spans sea to
s hining sea. Number two, it must be deeply felt by each
individual. I think it will be clear here today that there
i s g o i n g t o b e a l ot of emot i on t h at wi l l be i n t h i s deb at e .
I support all four bills. My least favorite, though, is
LB 910. I feel it is the weakest. It doesn't get to what
is the heart of the injustice of the ~ decis ion. LB 79 9
and LB 924 single out ag land for special protection, ana I
see nothing wrong since ag property is pr obably the mo st
threatened. However, I do have a concern that we treat, in
the legislation, you don't single out with o ne piece of
legislation agr icultural land and re sidential property
owners, and the other way, I feel it's im portant i t' s
important to ke ep everyone in the same boat so all parties
are pulling at the same oar in the same way and we' ll have
smoother sailing. LB 92 4, I fee l , ha s t he clearest
statement of principles that are at stake in the Kelp case,
Section 4 on page 9 and 10. And then LB 1252, I especially
lake, because LB 1252 in Section 3 contains provisions that
puts some onus where it belongs. Instead of the land owners
having to prove the contrary, the governmental body has the
burden of proving the property taking is a legitimate public
use. Presently, misconduct in the way they do the business
and the r iding roughshod, there's no accountability. You
just shrug your shoulders and go on. If you ask the people
who, in this r o om, that h ave been con demned or in the
process, whether they think that it was about, you know, the
public benefits, I think a lot of them would t ell yo u in
private that they feel that what is involved is cronyism, a
big back scratching party where government becomes a way to
transfer revenue from th e mi ddle c lass to wealthy real
estate developers and construction companies. ~ even
goes further by making government nothing more than a middle
man who b rokers the property acquisition process for real
estate development interests. ~ cr e at e s a n ew f eud al
system where private property owners who do not possess
great wealth are reduced to the status of serfs, owning in
reality neither their p roperty nor th eir p osition as
citizens in a free society. Th is legislation, if pa ssed,
will inv ite challenge by t he proponents of the K elp
d ecision, and I congratulate the Legislature for taking u p
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this noble challenge. Private property is the life blood of
our democracy, and like a l l land titles held by private
property owners, their words mean nothing on th eir d eeds.
If Kelp stands, even the words on other pieces of paper, the
U.S. Constitution and the Bill of Rights will also cease to
hold any real meaning. 1 thank you for this opportunity and
happy to answer any questions you might have.

SENATOR BOURNE: Thank you. If you would like the committee
to have a copy of your notes, we sure, if you don't have
copies, we' ll make them. But you pointed to some specific
paragraphs in the various bills that would be helpful when
making a decision.

WALT BLEICH: Yes. I am sorry. I neglected to do that. I
h ave t e n co p i e s h e r e .

SENATOR BOURNE: Okay. Are there questions for Mr. Bleich?

WALT BLEICH: I also might mention that t here's another
document, besides my statements, that just to put things in
historical perspective, it's about the enclosure movement at
the beginning of the Industrial Revolution. It's called ~
Enclosure of the Amer'can Pr ert 0 er and it , I feel ,
puts it in a historical perspective.

SENATOR BOURNE: Thank you. We ' ll di sseminate those
documents and we' ll make them part of the record. We
appreciate your testimony. Are there any questions? Seeing
n one, t h a n k y o u.

WALT BLEICH: Th a n k y ou .

SENATOR BOU RNE : Next testifier i n support of the se
measures .

LEN SCHROPFER: ( Exhib i t 18 ) Th ank yo u . I d o h av e cop i e s
of my statement.

SENATOR BOURNE: Super . If you just set them on the edge
like that, then th e page will ge t them. Thank you .
Welcome.

LEN SCHROPFER: Thank you. Good afternoon, Chairman Bourne,
members of the Jud iciary Committee. My name is Len
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Schropfer, farmer from Fillmore County. Oh, yes, my first
name is L-e-n, and Schropfer is S-c-h-r-o-p-f-e-r. I'm from
Fillmore County between Ohiowa and Tobias and Nilligan in
the Little Blue Natural Resources District. We do thank you
for this hearing and thank the m any s enators who h ave
contributed to th ese b ills and to related l egislative
resolutions. Nebraska is the "Homestead State." It is
known as a conservative state, and now the spotlight is on
us. I like the language in Senator Synowiecki's LB 1252,
page 4, that says: in any proceeding brought by a condemner
to condemn private property for public use, t he co ndemner
shall have the bu rden of proving by clear and convincing
evidence that the condemnation is necessary. The Nebraska
Supreme Court has said that the right of an individual to
own property is precious, and case law for em i nent d omain
dictates that there must be public need and necessity, not
just desire. I like the language in LB 799 and LB 924 that
especially seeks t o protect farm l and. But in all the
bills, there seems to be the presumption, the fallacy, that
as long as there is public access to land, eminent domain is
perfectly okay. Please look again: necessity, not just
desire. Why should a homestead-type farmer be condemned so
his urban encroachers can have more water sports? The
natural resources districts are abusing their condemnation
power for u nneeded, unnecessary, unjustified recreation
facilities under the color of more legitimate functions they
know will pass muster, like flood control. It is tel ling
that the cover pag e of Senator Brown's request for
$3 million to study flooding Ash land fea tures a
hydroelectric project, not the sailboats and jet skis that
the metroplexers envision. In Fillmore Cou nty, the
Little Blue Natural Resources District, in order to get the
state money and justify eminent domain for a dam , cl aims
$144,000 in annual recreation benefits compared to only
$8,000-something for flood damage reduction, nothing for
groundwater recharge. The hea dlines have all been about
flood control. Same situation exists in the Lower Elkhorn
NRD at the town of Leigh. But even worse, these recreation
benefit figures used to justify condemnation are not valid.
The NRDs cite t he State Comprehensive Outdoor Recreation
Plan, SCORP, produced by t he Ne braska Game and Pa rks
Commission, as the the source for their unmet need figures.
But that plan, including an inventory of existing recreation
facilities throughout the state, has not been updated since
1991. The Little Blue NRD and the Nebraska Department of
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Natural Resources took a bsolutely no no tice i n their
calculations of a spacious, under used recreation area just
e ight miles east of us, which the Lower Big Blue NRD ha d
installed ten or twelve y ears e arlier. Sa me situation
exists in the Lower Elkhorn NRD. We need legi slative
intent, legislative language, legislative oversight. I
implore this committee to pass a priority bill this session
which ensures that NRDs are subject to the same restraints
as economic developers, which is what they are when they get
into the parks and recreation business, especially when they
a re contrary to Se ction 2-3229, the la w that says an y
recreation area the NRDs make shall be in conformance with
a ny plan of the Game and Parks Commission. Now , I thin k
it's worth n oting t h at Game an d Par k s d oe s no t h av e
condemnation authority. I do thank you for your time and I
welcome questions and comments.

SENATOR BOURNE: Thank you . Are there que stions for
Nr. Schropfer? I want to thank you for testifying. To be
honest with y ou, I had n't even thought about the eminent
domain process as it relates to NRDs b ecause they' re not
that active in my area. So I appreciate your testimony,
i t . . .

LEN SCHROPFER: Th a n k s ve r y m u c h , s i r . Th an k you .

SENATOR BOURNE: Further questions? Statements? Thank you.
Appreciate it.

LEN SCHROPFER: Th a n k you .

SENATOR BOURNE: Next testifier in support. Welcome.

CHARLES STARR: Senator Bourne, I'd like to thank yo u and
the committee for the opportunity to address my support of
LB 924. Ny name is Charles, C-h-a-r-l-e-s, Sta rr,
S-t - a - r - r , and I would really like to echo the comments of
t he gentleman that just spoke before me. I shou l d ha ve
probably handed him my notes and let him speak on my behalf
because I'd like to echo some of the same sentiments that he
did. Although I am an elected director wi th the Nem aha
Natural Resource District, I appear here today simply as a
private citizen and do not speak for or on b ehalf of th e
Nemaha NRD . I thi nk the committee needs to be aware that
the threat of em inent domain for private econ omic
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speculation is v ery real. Several directors on the Nemaha
Natural Resource District are c u rrently, in my opinion,
supporting an ec onomic project in o ur district. The
district has chosen to work very closely with a private
developer on this project, or feasibility of this p roject.
Directors supporting the pr oject have c ommented on the
recent Supreme Court decision allowing governmental agencies
to use eminent domain for eco nomic development. I
personally feel that th e majority of Ne braskans would
support restricting the power eminent domain only fo r the
public good. I woul d like to thank the senators and the
staff that have worked diligently to address this issue. I
think that ta king pr operty from one private party, which
obviously has economic value as in the case of agricultural
property, for the benefit of another private property, who
may speculate on other potential economic benefits is not
the purpose of em inent do main. Eminent do main i s a
necessary and valuable tool t o be use d by gov ernmental
agencies for the p ublic good, but not speculation. I
believe the free market should determine what is or is not
economically feasible without using the threat of eminent
d omain. I hope the Legislature acts d ecisively on this
issue now r ather than react to a potential injustice that
may occur in the future, and I urge the committee to advance
LB 924 to General File. Thank you.

S ENATOR BOURNE: Thank you . Are there que stions f o r
Nr. Starr? Thank you. Next testifier in support. Welcome.

LINDA HOLCONB: (Exhibit 30) Hi. My name is Linda Holcomb,
L- i - n - d - a H-o-l-c-o-m-b, and I am a property owner and a
realtor from Omaha in support of Senator Synowiecki's bill,
LB 1252 . Thank you fo r allowing me to add ress the
committee. I will keep my comments brief. I appreciate the
hard work of all of the senators who put forth l egislation
for eminent domain re form. Having read the bills, I am
c oncerned that while their intentions are good, there a re
still areas in some of these bills where those who would
abuse eminent domain have been left ample loop holes. For
example, in b ill LB 924, on the last page, Section (g), a
provision is made which would still allow cities to seize
private property for priv ate development by si mply
incorporating par cels of property into s o-ca l l e d
redevelopment areas. Other bills would allow green space or
parks that are pr ivately owned fo r a specific number of
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y ears. This pr ovides virtually no protection to t h e
individual property owner. These loop holes are the life
blood of special interest groups, and their inclusion in any
eminent domain bill makes that legislation nothing short of
a paper tiger. I'm sure that senators are besieged with
pressure from cities and special interest groups who seek to
continue to use em inent domain as an extre mely
cost-effective way to achieve their ends. Eminent domain
was originally intended to assure that th e ne eds of the
people could be met with regard to public use, for example,
bridges, schools, roads, et cetera. And it was to be used
sparingly and judiciously at that. It has become, instead,
a tool for fu rthering the a g endas o f cities and big
business. Those who benefit from eminent domain abuse can
d ress it up any way they want. They can say that they a r e
ridding the c ommunity of blight. They can try to convince
you that by taking someone's home or business and handing it
over to another private owner that e conomic gains w ill
somehow trickle down and benefit the community. They will
point to the occasional hold-out property owner whose
unwillingness to sell at their re asonable pr ice m ay
j eopardize the entire project. So instead, they take t h e
properties by force. I ask the committee today to see this
f or what it really is and protect the rights o f t he only
special interest group that t ruly matters, the people of
Nebraska. Please pass Senator Synowiecki's bill, LB 1252.
Thank you .

SENATOR BOURNE: Thank you . Are there gue stions for
Ms. Holcomb? Seeing none, thank you. Next test ifier i n
support. Welcome.

FRANKIE P A NE: (Exhibit 19) Good afternoon, Senators. My
name is Frankie Pane and my address is 9 00 Farnam Street,
Number 201, Omaha, Nebraska. I am here today not only to
tell you of my personal ex perience with em inent d omain
abuse, but also to strongly encourage the prioritization of
and a vote in favor of Senator Synowiecki's eminent domain
abuse reform bill, LB 1252. In 2002, under the misnomer of
eminent domain, the city of Omaha seized m y property, my
home, and my bus iness. It wa s to be given to a private
group consisting of powerful individuals to us e as gree n
space even though my property was not for sale. The city
was able to take my property by taking advantage of broadly
written state s tatutes under community redevelopment law.
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By using these statutes, the city was able to gerrymander a
redevelopment area to inc lude my property even though by
their own admission it was in excellent condition. By
putting my pr operty into a redevelopment area, it allowed
the city average my property with other properties that were
several blocks away from mine that were i n disrepair, to
m eet Nebraska's very weak st andards for blight. Afte r
exhausting all legal avenues and after th e city council
voted to take my property by eminent domain, the private
group intent on taking my property ultimately relented. I
believe this was in no small part to intense public outrage.
It was the most st ressful circumstance that I have ever
endured, and I don't want to see another Nebraska p roperty
owner go th rough an ordeal like this again. Therefore, I
want to stress the importance of the fa c t th a t a ny real
eminent domain reform legislation that comes out of this
committee must also protect p rivate p roperties that are
included in these so -called redevelopment areas. On
November 3, 2005, a few m onths after the Un ited S tates
Supreme Court eminent domair abuse ruling that outraged the
vast maj ority of Americ ans, the U .S . House of
Representatives voted by an overwhelming margin of 376 to 38
in favor of bill HR 4128. This bill is designed to stop the
government approved seizure of private property in the name
of economic development through the use of eminent domain.
Although this b ill w as strongly l obbied against by city
governments, chambers of commerce, and developers, Congress
passed the bill without making any concessions to those
lobbies. In fact, all three of Nebraska's representatives
voted in fav or o f thi s bill. Now it is the stat e
Legislature's turn. I implore you on behalf of every hard
working Nebraska property owner not to bow to the pressure
of special interest groups. Please pass real eminent domain
legislation. Last summer, the U.S. Supreme Court put the
deeds of our homes into the pockets of local governments to
d o with as they wish. You have the ability t o gi v e them
back once and for all to their rightful owners, the citizens
of Nebr a s ka . Pl ea se p a s s L B 1 2 52 . Th a n k y ou .

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Pa ne ? Sena t o r Fr i end .

SENATOR FRIEND: Thank you, Chairman B ourne. Mr . Pa ne,
thanks for coming down. Can you give us a, for the record,
kind of an understanding of where your situation sits right



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

L B 799 92 4 1 2 5 2 9 1 0Committee on Judiciary
F ebruary 1 5 , 200 6
Page 18

now? I mean, just for folks who might not have followed,
you know, the situation for about the last ten years of your
l i f e .

FRANKIE PANE: Oka y . Right now, as I said, the group that
wanted my property relented, and so we were allowed to keep
our properties. Some people in this room probably know that
several months after we were granted that, through an errant
demolition of t he ten-story building next door to mine, my
building was completely destroyed. Right now, t he re ar e
several cases that h ave been fi led a gainst the city of
Omaha, against the insurance companies, and the demolition
companies involved, and other parties that...

SENATOR FRIEND: So spec ifically in regard to that, you
still own the property.

FRANKIE PANE: Ye s .

SENATOR FRIEND: There is pending litigation right now as to
how there's going to be resolution o f the unf ortunate
situation that you just spoke of...

FRANKIE PANE: Ye s .

SENATOR FRIEND: . ..the demolition of the building.

FRANKIE PANE: Ye s , Sen at or .

SENATOR FRIEND: Okay. All right. Thanks.

FRANKIE PANE: Th a nk y ou .

SENATOR BOURNE: Thank you. Senator Foley.

SENATOR FOLEY: Tha nk you, Chairman Bourne, and thank you,
Mr. Pane, for coming down today. I appreciate...

FRANKIE PANE: Th a nk y ou .

SENATOR FOLEY: . ..visiting with you the other day and the
materials you provided to me were very helpful. You had
mentioned this bil l tha t passe d in the House of
Representatives. Can you tell us where that bill stands in
t he U . S . Sena t e ?
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FRANKIE PANE: A ccording to the Institute for Justice, that
is the group that represented Kelo in elo e Lond o n ,
they have a web site that reports every day what's going on
with eminent domain abuse. According to them, any month now,
the Senate is go ing to hea r arg uments and, ho pefully,
equally strong legislation will come out of the Senate also.
We can't depend on their legislation. We don' t, we assume
that they' re getting lobbied heavily by cities, developers,
and chambers a l l ov er .

SENATOR FOLEY: But the House bill was very strong.

FRANKIE PANE: The House bill was very strong, and the Bush
administration, as reported in Th W 1 Stre t Jo urnal, is
behind it and said that they would vote for it just the way
that it is. So it ' s im portant for us to con tact our
senators to let them know that...

SENATOR FOLEY: Just for the sak e of discussion, let' s
assume that the U.S. Senate adopts the House version of the
bill, and I know yo u have some doubts about that. Let' s
just say that they do.

FRANKIE PANE : Ye s .

SENATOR FOLEY: Are we don e then ? Does that fix the
prob l e m?

FRANKIE PANE: W e' r e n ot .

SENATOR FOLEY: Or is there still a need for sta te
legislation?

FRANKIE PANE: It goes a...oh, we always need a safety net.
We always need a safety net. It's up to us, the people of
the state of Nebraska, to make sure that we' re safe, that we
don't have to depend on the federal government. We need our
own statutes that protect us. The federal government, we' d
love to have them protect us. Don't get me wrong. And that
would protect all of the citizens of the United States, but
God helps those who help themselves. That 's what I was
taught by my fam ily, my mom and dad, and we have to help
ourselves. And we have to make sure that our r ights are
protected as pr ivate property owners in the state of
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Nebraska .

SENATOR FOLEY: Oka y . Th an k y ou .

FRANKIE PANE: Th a n k you .

SENATOR BOURNE:
n one, t ha n k y o u .

FRANKIE PANE: Th a nk y ou .

SENATOR BOURNE: Appreciate your testimony. Welcome.

MARY ANNE VACCARO: Good afternoon. My n ame is Mary A nne
Vaccaro. Mary Anne , two words, spelled M-a-r-y A-n-n-e.
Vaccaro is V-a-c-c-a-r-o. I own a home and small b usiness
in Omaha. I support LB 1252, and I am here today to add my
voice to the chorus of outraged citizens who have discovered
that our right to the American dream of property ownership
is under attack. Local go vernments acting on behalf of
powerful lobbyists are perverting the use of eminent domain
statutes. Prop erty is seized from its rightful owner and,
in turn, given to another private party using the rationale
that this w ill provide economic growth for the city. As a
businesswoman, I am all for economic growth. And as a proud
citizen, I am wholeheartedly behind community improvement.
As an American, however, I am dismayed that our government
believes that the way to ac complish these things i s by
trampling the rights of everyday people. When I set out to
purchase a home, I did so with the understanding that I mu t
first find one that was for sale, and secondly that I would
have to agree on a price with the owner. That time-honored,
honest, capitalist principle is apparently obsolete. Today,
one must s imply convince city officials that it would be
somehow better for the city i f th ey h a d so meone else' s
property, and through the magic of eminent domain, it could
be theirs. Cities a r e using c ommunity red evelopment
programs to create so-called redevelopment areas. They can
configure and make these areas as large as they like i f a
certain number o f pr operties within that a rea meet the
definition of bl ighted. They can seize an y a n d all
properties, even th ose in excellent condition in the area.
Few issues in life are as clearly black and w h ite as the
right to own private property, but almost unbelievably, it
is those who are in the right who are now forced to fig ht

Further questions for Mr. Pane? Seeing
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for their rights to be restored. The powerful elite who
want this unseemly practice to continue have lawyers and
lobbyzsts to do their bidding. We, the everyday Nebraskans,
have you. Please pass legislation that protects our rights,
and please pass Senator Synowiecki's bill, LB 1252. Thank
you.

SENATOR BOURNE: Thank you . Are there que stions for
Ms. Vaccaro? Ma' am, are you currently or is your p roperty
currently under threat of eminent domain? Is that...

MARY ANNE VACCARO: No .

SENATOR BOURNE: . . . no . You ' r e . .

MARY ANNE VACCARO: No .

SENATOR BOURNE: Okay . Furth er questions? Thank you.
Appreciate your testimony. Next testifier in support. I
assume you' ve s i g ned i n ?

STEVE NELSON: Yes .

SENATOR BOURNE: Thank you. Welcome.

STEVE NELSON: Thank you, Senator Bourne and members of the
committee. My name is Steve Nelson, N-e-l-s-o-n, and I'm a
farmer from Axtell and first vice president of Nebraska Farm
Bureau. I'm here today on behalf of Nebraska Farm Bureau in
support of LB 924, which prohibits the use of eminent domain
for economic development purposes. Nebraska Farm Bureau has
long been a champion of private property rights. Property
rights are a mong ou r most ba sic r ights, and it is
government's role to protect them. The taking of property
through eminent domain should only be permitted when t here
is a clear public use for the betterment of the public good.
Regardless of the kind of real property we may own, a home,
a vacant lot, or farm land, government should never be able
to force us to se ll i t just so it can be turned over to
someone else who might be able to g enerate more economic
activity or more t a x dollars. Last year's U.S. Supreme
Court decision in Kelp Cit of o on r u l ed p r i v at e
property can b e ta ken b y lo cal governments for private
economic development projects. The K~o ruling was a blo w
to property owners a cross t he Un i ted St ates, including
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farmers and ranchers. The Sup reme Court did, ho wever,
prov>de the o pportunity for states t o enact t h eir own
eminent domain limiting legislation. We are very supportive
of the legislation introduced today, and we appreciate the
leadership of Sen ator F ischer, Senator Ba ker, Se nator
R edfield, Senator Synowiecki, and others who have shown t o
protect property owners in Nebraska. We believe legislation
xs important for two reasons. First, the only sure way to
prevent the use of eminent d omain purely for ec onomic
development is through legislation. While prohibiting such
use, LB 924 would still allow the use of eminent domain
through t he community development laws as part of a
redevelopment project to remove blight. We have no interest
in removing this redevelopment tool for c ities. Other
interests to be certain to use eminent domain for purely
economic development purposes does not o c cur. In other
words, we w ant to put sideboards on what currently occurs
and make sure it does not expand. We recognize tne concern
expressed by some allowing cities to continue the use of tax
increment financing to attract business such as agricultural
processing facilities. We think the amendment offered by
Senator Fischer strikes a proper balance between the need to
protect land owners and the desire for local communities to
attract value-added entities. Second, the Nebraska Supreme
Court has ruled that w hether economic development is a
public use, it is unclear how the court would rule if faced
with similar facts as ~e o. Finally, we have questioned why
agricultural land needs to be si ngled out an d protected
through legislation. Alre ady, agricultural land can be
declared blighted and substandard and s ubject t o eminent
domain through the Community Development Law an d skip
annexation. Our concern is that agricultural land is likely
to be deemed substandard when compared to development within
a city, thus the potential is ripe for eminent domain abuse.
Thank you, again. As I' ve said, for everyone who has worked
on this legislation, Nebraska Farm Bureau looks forward to
working on t his. And we have support areas of all of the
bills that have been introduced.

S ENATOR BOURNE: Thank you. Are there que stions f o r
N r. N e l s o n ? Nr. Nelson, I me ant to ask one of the
introducers, and it slipped my mind. I was under, or I am
under the impression that two states have either proposed or
have passed statutes that would put a two-year moratorium on
any eminent domain? Are you aware of what other states are
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doing in that regard?

STEVE N E LSON:
specifically.

SENATOR BOURNE: Okay. F urther questions'? Thank you.

STEVE NELSON: Th a n k y ou .

SENATOR BOURNE: Appreciate your testimony. Next t estifier
i n s uppo r t .

JOHN HANSEN: Chairman Bourne, members of the committee, for
the record, my name is John K. Hansen, H-a-n-s-e-n, and I am
the president of Ne braska Farmers Union. I appear before
you today as their president and also their lobbyist. In
the interest of time, I would just echo the comments of the
Nebraska Farm Bureau. The Nebraska Farmers Union's basic
positions would b e ve ry similar, including the support of
the amendment by Senator Fischer. And if I could, I wo u ld
to read just our simple eminent domain position because I
think it reflects a lot of thinking on the part of a lot of
members of th e rural commur cy. Our policy, passed last
December, says on eminent domain, more restrictions should
be placed on the granting of eminent domain with provisions
that provide farmers and/or landowners wi t h adequate
compensation which reflects future projected income losses
when they lose property th -ough eminent domain proceedings.
We urge the Nebraska legislature to limit natural resource
districts' use of eminent domain authority when a cquiring
land for s ingle-purpose recreation projects. We pr efer a
wil l i ng b u y e r / w i l l i n g se l l er r e l at i on s h i p t o me e t r ec r ea t i on
needs. We feel that l and ac quired by natural resource
districts for s ingle o r multipurpose recreation projects
should not be used for agricultural production. W e oppo se
the use o f em inent domain for the purpose of acquiring
p roperty for private development and benefit. Th at is t h e
policy, and as you can te l l by our policy, the use of
eminent domain has become a very hot issue relative to its
use by na tural resource districts. Ny ex perience as a
former NRD director going back to 1974, having sat on a
board that has used the power of eminent domain, that used
right, eminent domain can be a tre mendous public policy
benefit and to ol, and used in appropriately can also do
enormous damage and create hard feelings in the community

I guess I 'm not abl e to answ er t hat
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that never really go away. And if I could just say that in
the use of eminent domain by NRDs, which is a specific item
that had not been thought of earlier, that originally, the
Game and P arks had the power of eminent domain, used it to
the point where the public wore thin w ith t heir support.
That eminent domain authority was taken away. And when the
NRDs were c r ea t e d i n ' 72, w e i nc l ud e d i n '72 the authority
to use eminent domain for flood control structures, and then
the additional authority to develop the potential for flood
c ontrol structures into multipurpose projects was added t o
the NRD au thority. And un der that auspice, then the NRD
began acquiring land for flood control projects that h ad
multipurpose potential. And when fin ally, then, those
projects were developed, in a lot of cas es the Game and
Parks took over th e op eration and ma intenance of those
facilities. And where the rub has come with ag riculture
relative to the NRDs , on that issue, is that finally
multipurpose projects have gotten to the po int w here t he
recreational use or value or benefit of the project relative
to flood control f inal' y gets in t h e 96, 98 percent
recreation, 2, 3, 4 percent flood control. At t hat po int,
they feel t hat t he original intent of the eminent domain
authority is being used and abused. And so, if there a re
suggestions, it goes to the issue of how do you rein in that
use of eminent domain authority for multipurpose structures
and what really do es th en, in fact , const itute a
multipurpose structure. Wit h that, I'd close my testimony
and be glad to answer any questions, if I could.

SENATOR BOURNE: Are there any questions for N r . Hansen?
Nr. Hansen, so what I heard you say was at some point in
t ime the Legislature took away the power of t he Gam e an d
Parks to condemn, and basically the NRDs kind of stepped
into the shoes of the Games and Parks and ar e con demning,
and then u ltimately the ground becomes Games and Parks in
some form or fashion.

JOHN HANSEN: A lot of the larger projects that have be en,
that eminent d omain ha s be en us ed in that fashion, then
after, with guidance and in c ons ultation with Ga me an d
Parks, as the recreational potential of those multipurpose
facilities have been developed and realized, then Game a nd
Parks takes over a lon g term, and in a l ot of cases,
100-year agreements with the NRDs to take over operation and
regulatory responsibility and mana gement for those
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facilities. So, loo ked a t through those eyes, from my
perspective, it a p pears that G ame and Parks is using the
NRDs' eminent domain authority to run front door for them to
acquire these kinds o f properties, when i n fa c t th eir
eminent domain authority had been taken away from them.

SENATOR BOURNE: Do yo u remember what year that was, that
the Legislature took it away from Game and Parks?

JOHN HANSEN: It was in the sixties, and I'm thinking it was
t he last half of the sixties. You got to remember, I cam e
i n i n '74. An d I had a little bit to do with the creation
of the NRD authority in '72, but I was first elected in '74
when I first started engaging on these issues.

SENATOR BOURNE: N ow, this is about the, probably the fifth
or sixth bill that we' ve had this year that had t here's a
lot of issues surrounding the NRDs has come into light, and
most of it's not pretty.

JOHN HANSEN: For me, we have a tremendous amount of unrest
of landowners, the s ervice calls that we get to our state
office of folks w ho ar e unh appy, i nclude s ome o f the
testifiers here t oday, and if all of those folks over the
l ast three or four years would show up, it would be a ver y
l arge h e a r i n g .

SENATOR BOURNE: I' ve he ard an ecdotes of the NRDs suing
various landowners and basically outspending them in te rms
of litigation costs, and then when that person can't afford
to continue, then they get what they want. So I'm troubled
by what I 'm he aring about NRDs, and it's been reinforced
a gain t o d a y .

JOHN HANSEN: Well, I'm a very strong believer in t he NRD
concept and it s u se to be abl e to enhance recreational
potential of multipurpose projects. But where we' re at now,
in my opinion, is we have drifted badly over the line.

S ENATOR BOURNE: Sou nds like it. Further qu estions f or
Nr. Hansen? Than k you. Appreciate your testimony. Next
testifier in support. Welcome.

NORMA HALL : (Exhibit 20) I 'm Norma Ha ll, N-o-r-m-a
H-a-l-l, fr o m Elmwood, Nebraska . I 'm h ere t od ay
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r epresenting Women Involved in Farm Economics, WIFE, and I
appear before you t oday in su pport of these bills. We
haven't analyzed each one's benefits or discrepancies that
may be felt among other entities, but we believe that since
t he recent Supreme Court hearing decision on that, t h e
citizens in Ne braska need to be protected from the use of
eminent domain with the exception of land to be used for
public purposes. It is also important that the protection
of agriculture land be protected as in LB 924 . WIFE ' s
national policy reads, WIFE opposes the conversion of
private productive lands to the public domain by
governmental or o ther nonpaying entities which result in a
net loss of private property. And Senator R edfield was
absolutely correct when she said that it is, taking of land
is very traumatic. One of our members recalls when she was
a small girl that they came to the land around Hastings for
the Hastings ammunition depot, and she can remember exactly
how upset her dad was and how much they gave him per acre,
and they never had the opportunity to buy th at land bac k
again to have it in the family. I believe legislation needs
to be enacted regarding eminent domain. Perhaps all these
bills could become combined into one before passing out of
the committee. And I urge each one of you to give your full
consideration to th ese bills addressing eminent domain and
p ass one on e o n t o t he bod y . Th an k you .

S ENATOR BOURNE: Thank you . Are there que stions f o r
Mrs. Hall? Seeing none, thank you.

NORMAL HALL: Tha n k you .

SENATOR BOURNE: Appreciate your testimony. Next testifier
in support. I think this is a historic day. We' ve got the
Farm Bureau, the Farmers Union, and Mr. Hallstrom all on the
same side of an issue.

ROBERT HALLSTROM: Chairman B ourne, I ma y be wearing a
different hat for that purpose today.

SENATOR BOURNE: Oh, I should wait.

ROBERT HALLSTROM: ( Exhib i t 21 ) I ap pe a r b ef o re you t od ay
as registered lobbyist for th e Na tional Federation of
Independent Business in support of t he various measures
before the committee today. I will be brief. We survey our
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membership to establish pos itions on legi slation.
Eighty-six percent of ou r NFIB membership support placing
restrictions on the government's power of eminent domain to
prevent private property from being seized for private
commercial enterprises for the purpose of economic
development. I w ill not repeat what those witnesses before
me have testified to. I do want to clarify for the record,
we have no t y et surveyed our membership on the issue of
providing dif ferent or specialized treatment for
agricultural land as pro posed in LB 799 and under LB 924,
even as amended, so we take no position on that p articular
issue publicly at th is ti me . We would encourage the
advancement of a measure to address appropriately the Ke lp
decision. Ny name is H-a-l-l-s-t-r-o-m, for the record.
I ' d b e h a pp y t o ad d r e s s a ny ques t i o n s .

SENATOR BOURNE: Tha n k y ou . Questions? Senator Friend.

SENATOR FRIEND: Thank you, Chairman Bourne. Nr. Hallstrom,
I have a quick hypothetical. Right now, under current law,
what would prevent a second-class city from going in, skip
annexing a particular area, let's say three miles outside
of, you know, not contiguous and adjacent to the boundaries
of that city, skip annexed it about three miles away, lot of
farm land, obviously, that they s kip a nnexed, and th en
labeling a good portion of it blighted and substandard, what
would prevent them f rom go ing ahead and starting eminent
domain pr o c e d u res an d t h en "TIFing" it, and then throwing an
ethanol plant in there? Par t of t he rea son I ask that
question is this: What type of options does that particular
city have other than eminent domain to do that? Because one
of t he basic reasons to have skip an nexation for a
second-class city is for economic development. And if they
can' t conv i n ce some guy w ith a bunch of broken down used
cars on his property to sell it to them , is their o n ly
option to claim eminent domain, grab it, and then build and
ethanol plant there?

ROBFRT HALLSTRON: Well, Senator, I'm not the expert in skip
annexation by any means. Ny thought would be, and that may
give rise t o the ve r y is sues o f Fa rm Bureau and other
organizations that come with regard to additi onal
protections for a gricultural land, and Senator Fischer as
well. Ny thought would be, at least i n itially, that th e
benefits that c a n be pro vided t hrough the TIF financing
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m echanism are designed to provide ample incentives for a
private developer, whether it's for an ethanol facility or
o therwise to come in and through those benefits be able to
afford on a wil ling buyer-willing seller basis to acquire
the property necessary to attract that economic development
project to the second-class city and surrounding areas.

SENATOR FRIEND: I would guess that's absolutely right. The
bottom, what I'm afraid of is that what we have a potential
f or here is, and I think we have to address it, is to dea l
with tax increment financing and eminent domain in different
venues. An d we' re crossing the streams sometimes, I think,
if you will with some of this legislation. The stuff that I
read last night, we are. That's not to say that it can't be
fixed. But I guess I just wanted your in put. I could
address that with some other folks later on.

ROBERT HALLSTROM: Well, and I think, Senator, part of that
may be with the concerns expressed by other witnesses today
in terms of how broad the def inition of blighted and
substandard can be stretched for purposes of inv oking t he
various acquisition entitlements under the law.

SENATOR FRIEND: T han k s .

SENATOR BOURNE: Further questions? Seeing none, thanks,
Bob.

ROBERT HALLSTROM: Th a n k yo u .

SENATOR BOURNE: Next testifier in support.

CURT BROMM: Thank you, Chairman Bourne and members o f the
committee. My name for the record is Curt Bromm, B-r-o-m-m,
and I am her e re presenting the Papio Valley Preservation
Association, which is a group of homeowners and l andowners
primarily in Douglas and Washington counties, but also some
members outside of those areas that are concerned about this
whole subject area. There are about 400 of them, and their
number seems to be growing. This kind of started as you,
Chairman Bourne, alluded earlier with some fairly aggressive
action by the NRD in that area, which has caused them s ome
great concerns. We ' re here in strong support of;,enator
Fischer's bill, LB 924, and also of the amendment that she
spoke of. We also support, primarily, some of the concepts
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in each of the other bills. I t h ink there's a couple of
good things there t hat mi ght be able to be pulled out to
c larify and draw a line, so to speak, for certain types o f
actions that would no t be permitted. But I think LB 924
goes a very long ways in setting the stage for some r eason
and some r ationale and some balancing in this whole area.
My parents had their farm taken by threat of eminent domain,
but it was to support the effort in World War II to build a
bomb plant. And they never challenged that or felt like it
was appropriate to do so because the cause, t here w a s no
question about the worthiness of the cause. But if you' re
talking about taking somebody's property, and some of the
persons who testified prior to me, simply to enable someone
else to gain an advantage or build a shopping m all o r a
profitable situation, that's a little different and should
be used much more cautiously and sparingly and only w h en
there absolutely is no other option, and maybe not at all
where there's not a willing seller for certain causes. So,
I do appreciate the hard work that your committee does and I
urge you to send LB 924 to the floor with whatever
amendments you fee l are app ropriate t o ma k e it even
s tronger .

SENATOR BOURNE: Taank yo u. Are there que stions for
Mr. Bromm? Seeing none, thank you.

CURT BROMM: T h a n k yo u .

SENATOR BOURNE: Next testifier in support. Welcome. Have
y ou s i g n e d i n' ?

LARRY SMITH: Th a nk y ou . Yes , I h av e .

SENATOR BOURNE: Th a n k y ou .

LARRY SMITH: Good afternoon, Senator Bourne and the members
of the co mmittee. My name is Lar r y Sm ith, L-a-r-r-y
S-m-i-t-h. I'm a farmerand feeder from Ashland, and since
I didn't get t o come up a couple of weeks ago and appear
with the Ashland group, the thing that caught my e ye when
the bills were filed this early in the legislative session
were the eminent domain bills. Every once in a while, you
see something arise like this proposed lake project and it
really brings to mind how important to have fair law s to
govern eminent d omain. I curre ntly s erve a s the vice
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president of Nebraska Cattlemen and I' m he r e to pro vide
testimony on behalf of the Nebraska Cattlemen in support of
LB 924. I'd like to begin by thanking Senator Fischer fo r
introducing LB 924 and the host of senators that have signed
the bill as cosponsors. Private property rights have always
been an i mportant issue with cattle producers. We depend
directly upon the land for the livelihood of not on ly our
business, but our families, also. The decision rendered by
the Supreme Court in the ~ case in 200 5 is a dir ect
assault on th e va lue and integrity of owning and properly
managing property. By allowing the go vernment to use
eminent domain to take land from one pri vate landholder and
give it to another private landholder on t he basis of
perceived economic value is a movement against democracy and
freedom. If y ou would allow me to pause a moment and make
i t clear that the Nebraska Cattlemen fully u nderstand th e
use of eminent domain for public good. We need good roads,
schools, libraries, and other facilities that be nefit us
all. LB 924 protects agricultural land owners. If the
threat of e m inent domain dwells over ou r he ads, then
decisions to upgrade facilities or make improvements to our
land are even more risky. I would thank you fo r t he time
and consideration this a fternoon. NC urges you to send
L B 924 to the General File. I would be happy to respond t o
any ques t i o n s .

SENATOR BOURNE: Thank yo u. Are there que stions for
Mr. Smith? Seeing none, thank you.

LARRY SMITH: Th a n k you .

SENATOR BOURNE: Next testifier in support.

B ILL BLAKE: Members of the committee, I'm Bill Blake. I'm
an attorney from Li ncoln. I' ve practiced in the area of
eminent domain very extensively for over 30 years.

SENATOR BOURNE: Could you spell your last name, sir?

B ILL BLAKE: B- l - a - k - e .

SENATOR BOURNE: Th a n k you .

BILL BLAKE: I have also practiced fairly extensively in the
area of redevelopment law. I helped to dra f t in the
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seventies many o f th e existing redevelopment laws that we
have. Thro ughout my career, I have practiced on behalf of
landowners and government bodies in t he area of eminent
domain. Just to tell y o u th at I do h ave substantial
experience, I have taught eminent domain co urses to bar
association seminars on numerous occasions. I'm the author
of a Nebraska manual for property owners in eminent domain,
and I am the national editor of an American Bar Association
project. It's an on-going project, a 50-state compendium of
e minent domain laws. The proper question to begin with i n
the issues brought up by these bills is not what else what
can a public body do if they feel that they want to acquire
a piece of property or need to dev elop an area? T he
beginning questions must always be, is it a public use~ If
it is not, they should not be able to use the governmental
power to acquire that property. I believe our constitution
very clearly re cognizes that it is as simple as that. The
concepts brought about by these bills are fairly uniform as
we look at th e bi lls, and I think they are a good start.
First, property should not be ta ken fo r pu rely economic
purposes under the g uise of pu blic use. Th at is not a
public use. It may be a very laudable goal, but it's not a
public use. Taking that ability away is not taking a tool.
Using eminent domain as public use under the, as a guise for
just economic development is just a bad joke. It 's a win k
of the ey e is all it is . Similarly, agricultural land
should not be taken under th e guise of being blighted.
Agricultural land ca nnot b e , particularly outside of the
city limits of a city, cannot be an urban blight. It just
by definition, it doesn't work. I don't want to forget the
rest of the story. Most of the time, these problems arise
through t he abusive use of ur ban redevelopment, the
declaration of bl ighted and substandard areas. Some
examples would be ge rrymandering of a blighted area where
you take an area that is not blighted at all, it may be a
very nice area, but y ou put it in a blighted district on
purpose because you' re hoping that somebody will come along
and redevelop it. An d what happens more often than not is
that somebody has already decided that they want to build a
bank or a hotel or a parking garage on that site, and they
propose the blighted area, and the city decides, well, let' s
have a blight study. Now, I don't know this, but I would
venture to guess that you could count on the fingers of one
hand the number of times in this entire United States that a
blight study has been done with the finding coming back from
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the consultant saying, it's not blighted. Tha t co nsultant
will never get hired again. W e have examples, where I' ve
seen examples in this state where we have a bli ght s tudy
will say, in th is downtown area, your s treets are a
blighting influence because they' re too wide. A 100-foot
wide right-of-way is too wide for a street in a downtown.
The next study in another city will come back saying, well
your streets are on ly 60 feet wide downtown. T hat 's too
narrow. That's a blighting influence. Well, which is it?

SENATOR BOURNE: Let' s, I' ll tell you what. We ' ve gone
through the time, s o let's see if there's some questions
from the committee. Are there questions for Nr. Blake? Are
we out of the norm, for lack of a better word, w ith ot her
states as relative to eminent domain?

BILL BLAKE: Absolutely not. I wouldn't be able to tell you
today exactly what's g oing o n in other states because it
v aries daily, as I sus pect i t wi l l ch ange a fter t h e
committee has a chance to look at these four bills, it will
change somewhat here. But this is going on all across the
country as a result of the ~el case. I think the Supreme
Court has very clearly said this is a state problem.

SENATOR BOURNE: So again, you' re testifying in support of
these bills.

BILL BLAKE: I am testifying in support of these bills, not
any one particular bill. I would prefer if you had to look
at one, it would be LB 924, but I think a combination of all
four of the bills and the concepts in them would be proper.

SENATOR BOURNE: So I get a sense of your law practice, if I
was a developer looking to take someone's property, would I
hire you? Or would I be the person who the government is
trying to get the property from, would I hire you? I mean,
what . . .

BILL BLAKE: I hop e so .

SENATOR BOURNE: Okay, so the latter. You' re interested in
the property owner's interest.

BILL BLAKE: I am i nterested in the property owner. I' ve
actually worked for governments in this area, too, and still
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do.

SENATOR BOURNE: Okay . And you' re saying that the ability
for the government to take for a private interest is too
powerful, or too strong here in Nebraska.

B ILL BLAK E : I think it's to o st rong b ecause the
redevelopment law has way too many opportunities for abuse.

SENATOR BOURNE: Wha t's the overlap between blighted and
substandard and e m inent domain? It does n't have to be
declared blighted to use th e co ndemnation power, right?
It's simply th e tax inc rement f inancing? What 's th e
o ver l a p ?

BILL BLAKE: To use the tax increment financing, the law has
this very lengthy, as you' re probably aware, a very lengthy
definition of b l ighted, an eq ually lengthy and difficult
definition of substandard, and they work together to enable
a city to be able to use the tax increment financing law.

SENATOR BOURNE: Senator Friend.

SENATOR FRIEND: Thanks, Chairman Bourne. Nr. Blake, so,
for the record, just to make sure, and you said a lot of
things, and t hanks fo r the information. B ut was it your
testimony that, you know, a cornfield or a plot of land
isn' t, I mean, this isn't occurring? I me an, this stuff
isn't being labeled blighted and substandard, or is it that
it shouldn't be?

BILL BLAKE: It is, as we speak, I know that there are
cities and villages trying to find ways t o declare those
cornfields blighted so that they can, for instance, build a,
have a private developer put up an ethanol plan. And I have
nothing against ethanol plants, by the way.

SENATOR FRIEND: No, and I, and this goes to what I was
a sking a little bit before. Why would you need to skip
annex if you' re a sm aller town unless you' re going to do
that, exactly what you just said? Why would you want to
skip annex unless you' re going out to look for some, you
know, some agrarian property, label it blighted and
substandard, and either offer that person market value for
it or claim eminent domain, go grab it, and build an ethanol
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plant or, I mean, give me a...

BILL BLAKE: I don't know of any other reason to do it.

SENATOR FRIEND: Okay. But your testimony is that you just
don't think that that's happening out there.

BILL BLAKE: No, it is happening. People are planning.

SENATOR FRIEND: All right.

B ILL BLAKE: . . . t h e p r o ce s s a s w e s p e a k .

SENATOR FRIEND: So, is it more prevalent, do you think fo r
somebody to, fo r a municipality to an nex, forget skip
annexation for a second, but just annex period, then s a y,
well here's a bunch of private property, most of it's just,
you know, u ndeve l oped l a n d or th er e ar e , y ou kn ow, car s
sitting out t here vacant, tumbleweeds and everything else.
Let's go ahead, now, label i t blighted and su bstandard,
because all you ne e d is you r city c ouncil or your
o rganization to label it as such, and then, say, l et's g o
out and t alk to this guy, get some, you know, give him a
fair, you know, market price for his property and get these
ethanol folks in there.

BILL BLAKE: I'm not sure which would be more prevalent, but
you' ve set up a scenario there where it' s, maybe they' re
going outside of town to annex, or maybe they' re looking in
town at w hat w ould be probably an area that qualifies as
blighted and substandard. But what we find quite often is
that second ar ea that you described, with the cars sitting
around. That's not what we' re seeing. We' re seeing an area
that may be, and this is a real example, where it's actually
within the last couple of years an award-winning area. A
very good urban redevelopment project. It wins awards, and
somebody comes along who happens to be a bil lionaire, a
billionaire, and s ays, I wan t to build th is great big
building on it. I' ll pay more taxes. And so the cit y
starts the process of, well, now, how do we declare this
blighted and substandard? Ho w do we acquire it fo r t h is
billionaire so that we can give this land to the billionaire
and help this economic development?

SENATOR FRIEND: Y es, that's the bottom line. Where is the
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abuse? Is it in the idea that we' re going to end up having
to do this in order to TIF it? Or is the appropriate abuse,
or the ke y abuse c oming because eminent do main is a
possibility, I mean? I don't think cities are going out, is
w hat I'm saying, I don't think cities are go ing ou t an d
saying, eminent domain is our key here. They' re saying TIF
i s ou r k ey .

BILL BLAKE: If they could...

SENATOR FRIEND: Is that right?

BILL BLAKE: And if these projects could b e don e wi thout
eminent domain, but o nce it is acquired use TIF, that' s
possi b l e t od a y .

SENATOR FRIEND: Oka y . Th ank s .

SENATOR BOURNE: Mr . Blake, are t here fu r ther qu estions?
Give me a sense of how this works. Say, given your, base
this on your experience, if you will representing
individuals whose land is subject to this condemnation. So,
a developer comes t o th e city and he or she says, I want
t hat square block in downtown Lincoln or wherever. Take m e
through the process, how this initiates to the taking of the
ground.

BILL BLAKE: W ell, the process would typically be, and this
is backwards from what redevelopment was originally intended
to be. But typically, it's the developer goes to the c ity
and they say , I want this block, or I want one of these
several blocks. What can you do for me?

SENATOR BOURNE: Would you mind if we had a d ialog while
you' re doing this? Okay.

B ILL BLAKE : Su r e .

SENATOR BOURNE: So the developer goes to the city and says,
I want t h i s c i t y b l oc k . Now i s t hat d on e i n pub l i c mee t i n g ?
Does t h a t d ev e l ope r . . .

B ILL BLAKE : No .

SENATOR BOURNE: .. .present at a city council meeting?
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B ILL BLAKE: Ve r y un l i k e l y .

SENATOR BOURNE: Ok a y . So we h av e . . .

BILL BLAKE: They would be foolish to do that.

SENATOR BOURNE: O kay. S o we have a developer approach the
city. It's not public yet. He says, I want this block of
privately owned, whether it's one owner or five, ground.
Okay, then what happens next in your experience?

BILL BLAKE: Then the, in most cities, there will already be
an urban development department or authority. So the mayor
wall confer with the authority. That authority will confer
with the property owner, and t hey will i dentify one or
several areas, and th e n they' ll start to talk about what
can, the developer will say, what can you do for me? I need
tax increment financing to make this a go project, to ma ke
my investment have the right amount of return to justify it.
And so th ey will go back to the city council and ask for a
blight study on a particular area.

SENATOR BOURNE: So then it becomes public then?

B ILL BLAKE: It becomes public at the time that there is
actually a blight study proposal submitted to the council,
and the council authorizes the study.

SENATOR BOURNE: Okay, but again, declaring an area blighted
is for purposes of the tax i n crement financing, not for
purposes of condemnation or eminent domain. It's part of...

BILL BLAKE: Well, they work together.

SENATOR BOURNE: ...it's part of making the financing work.

BILL BLAKE: Yeah . You typically need the redevelopment
project to have the authority to use eminent domain. You
can't use eminent domain just because you'd like to have the
p roper t y .

SENATOR BOURNE: Ok ay . So , you h a v e a p ac k a ge . Th er e ' s a
study that's done. An area is declared blighted, thus
making it eligible for the tax increment financing. Then
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what?

BILL BLAKE: Onc e it is declared blighted and substandard,
then the r edevelopment dep artment, probably with a
consultant, will d evelop a redevelopment plan. Sometimes,
it doesn't happen that way. Well, actually, now days, more
often than not, what happens is that...

S ENATOR BOURNE: Ex c u s e m e .

B ILL BLAKE: . . . a p r o j e c t . . .

SENATOR BOURNE: Does the redevelopment plan just say how
they' re going to get the property? Or does it i nclude t he
ultimate outcome, meaning the buildings or the...

BILL BLAKE: I t's the ultimate outcome. It' ll take an area
of this large blighted area and say, we want a pro ject on
this block, or several blocks. A nd this is what we want.
We want maybe a hotel. I think maybe the Cornhusker Hotel
here was th e fi rst ta x in crement project in Nebraska.
A nd. . .

SENATOR BOURNE: Okay, so there were exi sting buildings.
They TIFed it, or excuse me, they declared it blighted, thus
making it el igible for TIF. Say there was three property
o wners there. Two of them want to sell and th e last on e
d oesn' t , or an y . . .

BILL BLAKE: Once it becomes a redevelopment project, the
city has the authority to use eminent domain to acgui re that
t h i r d pr op e r t y .

SENATOR BOURNE: Ok ay .

BILL BLAKE: Taking property from one individual and giving
or selling it to another is not a public use. But the law
has recognized for a long time now that if it is a blighted
and substandard area that is in need of redevelopment, that
i s a p u b l i c u se .

SENATOR BOURNE: Okay, so then the city, through the power
of condemnation or eminent domain, takes the property, takes
title to th a t parcel. Oka y , but the, now how would this
work with the city? If they had two willing sellers and one
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unwilling, where does the, who buys the willing s ellers'
property? Is that the city as well?

BILL BLAKE: The city would, yes.

SENATOR BOURNE: So the city takes ti tle to all three
parcels, one through eminent domain and the other through a
willing transaction.

BILL BLAKE: Yes .

SENATOR BOURNE: So t hen what? When does the title convey
to the private person?

BILL BLAKE: Well, the idea is that the city wi ll then go
out to p roposals, with proposals to ask developers to come
in and say what can you do for us? What can you build?

SENATOR BOURNE: But that, is that smoke and mirrors because
that city was actually approached by the developer?

BILL BLAKE : I t
s een a num b e r
m irr o r s b e c a u s e
b ecause no b o d y
pro j e c t .

SENATOR BOURNE: Okay. So the city takes title to all three
parcels. So then they let out this, whatever you want to
call it, RFP or request for the project. All of a sudden it
materializes. When does title tr ansfer to the private
citizen and how does that happen? Do they pay market value?
Do they p a y. . .

BILL BLAKE: The y will, once the dev eloper i s selected
publ i c l y , t h en t he c i t y . . .

SENATOR BOURNE: The developer that has been involved for a
y ear , o k a y .

BILL BLAKE: ...yeah, the developer that's been sitting back
there quietly all the time. Once they reach an ag reement,
t hey ' l l hav e a ve r y , very detailed redevelopment agreement.
And part of that agreement will be for the transfer of the
property to the developer. It may be for market value. It

very often is smoke and mirrors, and I have
of redevelopment plans created as smoke and

they know exactly who will be the developer
else has t ime t o put together a feasible



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

L B 799 924 1 25 2 9 1 0Committee on Judiciary
F ebruary 1 5 , 20 0 6
Page 39

usually is far less than market value. Sometimes, it's been
practically gifted.

SENATOR BOURNE: As part. of the package, so if they' re..

BILL BLAKE: As part of the package.

SENATOR BO U RNE:
p roper t y . . .

BILL BLAKE: Yeah .

SENATOR BOURNE: ...the city, in order to get this wonderful
new facility, could say, okay, as part of the package, you
get TIF and free ground, or whatever.

. if they p aying $ 100,000 for th e

BILL BLAKE : Yes .

SENATOR BOURNE: Oka y. So then, title is transferred, the
bui l d i n g i s bu i l t , and i t g oes ba ck on t h e t ax r o l l s
g enera l l y ?

BILL B LAKE : Ki nd of .

SENATOR BOURNE: Ok a y .

BILL BLAKE: It stays, the original value, say it had a gas
station on it worth a million dollars.

SENATOR BOURNE: Ok a y .

BILL BLAKE: The taxes from that m i llion do l lars of base
value will stay o n the general tax rolls, you know, the
county, the s chool d istricts, all the other taxi ng
authorities will share the same way they always have. If
the new office building has a value of $30 million, the
extra $29 million will be on the tax rolls, but for the next
15 years, all of those e xtra t axes w ill go to public
improvements in that redevelopment project. The county, the
schools, all the other taxing authorities will not s .e those
additional tax dollars for generally 15 years.

SENATOR BOURNE: Okay. Generally, I mean, I see a huge
difference between condemning to put a power line in or a
gas line or a telephone line, versus, you know, transferring
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it to a private entity. How often in your experience have
you seen tt ese condemnation battles over a utility? Do you
see where I'm coming from? I mean, to me, the pu rpose of
eminent domain i s to allow public infrastructure, roads,
lines, things like that. Does that happen?

BILL BLAKE: I have never seen, I' ve never been involved in
or actually seen that kind of a battle over what would be a
traditional, typical public use. The only thing that comes
close to that would b e where they may want ten acres to
build a water treatment plant, but their plan only actually
uses two acres. Why do the y need ten? That s ort of
b at t l e .

SENATOR BOURNE: Gotcha. Thank you. Further questions for
Mr. Blake? Seeing n one, thank you. I appreciate your
testimony.

BILL BLAKE: Th a n k y ou .

SENATOR BOURNE: If you wouldn't mind leaving your card for
the page there, just in case we had additional questions.
Next testifier in support. Welcome.

BRUCE ROGERS: Good afternoon, Senator Bourne and members of
the committee. My name is Bruc e Roge rs, B-r-u-c-e
R-o-g - e - r - s . I ' m here this afternoon representing my
support of LB 924. I am a farmer in Pawnee C ounty. I'm

Some of the ground t hat i s wa nted for a p roposed
r ecreational lake and for economic development has been i n
our family for 132 years. I would like for it to stay in
our family. We have been fighting this battle about this
lake for th e past nine years, but things keep progressing,
and not in our favor. I t is very difficult to go on with
our lives with the thought of eminent domain hanging over
our heads. Just simple things that we want to add to and do
with our operation are difficult to plan, let alone dream of
where I want to be 15 years from now. La nd should not be
acquired by eminent domain for economic development purposes
or so s omeone else can make money from it or can increase
tax base. It is part of the American dream to work and own
property. It should b e that individual who has paid his
taxes, paid his obligation, paid his dues through hard work
and sweat is the one that should be able to decide what is

from a location where eminent domain law could be used soon.
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the best interest of the land. The condemner should not be
allowed to take property through the use of eminent domain
for economic development purposes and be allowed to p rofit
from it or sell to another for-profit entity. The power of
eminent domain has a purpose. For profit or raising tax
base of a commercial property is not the purpose of the law.
Agricultural land i s not blighted land and should not be
considered underdeveloped, vacant land, o r su bstandard.
Owners of the property should be the ones who decides what
is the best purpose for their land. Land that is taken for
private enterprise or to generate tax revenues or an
increase in tax base should not be allowed. I a s k y o u to
move forward with this bill onto legislature and to solve a
problem, actually to eliminate a problem I foresee in the
future if this is not corrected now. Please support LB 924
and land owners, as well as agriculture. Thank you for your
time. Please feel free to ask any questions.

SENATOR BOURNE: Thank you. Are ther e que stions for
Nr. Rogers? Nr . R ogers, is it the NRD in your area that' s
trying to take your ground?

BRUCE ROGERS: The NRD is involved in it. Well, it ' s a
lake, and there's a developer that's trying to get the lake
for, you know, the water to recreate on and then a developer
around it wants the ground around it to develop it.

SENATOR BOURNE: We saw that situation in Bennington, where
we had this testimony earlier this year where the NRD spent
about $3 million putting in a dam and developing this site,
and then it was basically turned over to a private developer
for private houses. There's no public access whatsoever.

BRUCE ROGERS: Um-hum.

SENATOR BOURNE: Is that what's envisioned in your area?

BRUCE ROGERS: That 's what kind of the idea is behind this
i s , ye s .

S ENATOR BOURNE: And you' re in, is it Pawnee City? I s tha =
where y ou ' r e . . .

BRUCE ROGERS: Pawnee City, yeah. In Pawnee County.
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SENATOR BOURNE: And that's up northeast?

BRUCE ROGERS: It's southeast.

SENATOR BOURNE: Southeast, okay.

BRUCE ROGERS: Southeast corner.

SENATOR BOURNE: For some reason, I was thinking there was a
project up by Ponca State Park. Is that, okay.

BRUCE ROGERS: No .

SENATOR BOURNE: I must...

BRUCE ROGERS: That is a different one.

SENATOR BOURNE: I' ve g otten so many letters on this, I
might have m ixed s ituations. Further questions for
Mr. R o g e r s ?

BRUCE ROGERS: Tha n k y ou .

SENATOR BOURNE: Seeing none, thank you. Appreciate your
testimony. Next testifier in support of these measures.

SCOTT FARWELL: Good afternoon, Senator Bourne a nd mem bers
of the c ommittee. My name is Scott Farwell, S-c-o-t-t
F-a- r - w - e - 1 - 1 . I am here this afternoon representing my
support for LB 924. When I tell people of my situation of
possibly losing farm ground owned by fa mily for ove r
100 years by t he use of eminent domain, they ask how can
this happen? Unfortunately, this happens because, as
Americans, we have l e t it happen, which is why I am here
today to tell my story. Hopefully, it will help you in your
decision process. Since I was a child, I have wanted to own
my own farm as my fath er, u ncles, g randfathers, a nd
great-grandfathers did. In my 18 years of running a farm, I
have added more ground, made improvements to the properties
that the family owns, and purchased equipment to pr ovide
custom services to my farming neighbors. My farm may not be
the most glamorous job and it may not make me a billionaire,
but it is what I love to do. Now, part of that livelihood
is in jeopardy as an investment group has proposed that o ur
land in Pawnee County would be more profitable if it was
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d eveloped into a rec reational lake s urrounded by golf
courses, shopping mails, and housing. Since most of the
landowners in the area were not interested in the or iginal
proposal, the f ocus of the investment group changed to how
the land c ould b e ac quired b y any means poss ible,
specifically using eminent domain. The investment group has
convinced local government authorities to be involved in the
project which, in turn, provides the investment group with
power of eminent domain. This is currently just a threat by
government entities, but a simple vote by any of them could
change this. Eminent domain used for economic development,
especially agricultural ground, needs to be stopped. Not
only does eminent domain take away an individual's right to
sell his or her property at their own terms, it also t akes
away the individual's power of negotiation with a private or
governmental entity because the entity knows that all they
have to pay is the a ppraised value. Agricultural land
should be exempt f rom c lassification as blighted o r
substandard given the uniqueness of agricultural land. It
is disheartening to th ink that someone or some entity can
d ecide that they can profit more from your l and t han yo u
can, and t herefore be able to take it from you. Thank you
for this opportunity to speak to the committee. Anyt hing
that the Judiciary Committee can do to expedite these bills
into law would be greatly appreciated. I would be happy to
a nswer any q u e s t i o n s .

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Farwell? Mr. Farwell, are they trying to take a ll of
your ground or a portion of it or...

SCOTT FARWELL: They ' re trying to take a portion of my
g round and my b r o t h e r ' s gr ou n d a s a sepa r a t e on e , a nd whe r e
my mother grew up originally.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Appreciate your testimony. Nex t testifier in support. No
other testifiers in support? Going once. Okay . We ' re
going to mov e on to opposition testimony. Could I have a
s how of hands of those folks here wa nting to tes tify i n
opposition? I see abou t a half a dozen. Okay, so the
opponents, if you'd make your way forward to the front row
there and sign i n. When t his first gentleman is ready,
we' ll take the first opponent. And again, the same goes for
the opponents. If you'd state your name and spell i t and
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then, zf you have a specific bill you' re opposed to all of
them, just state that for the record. Welcome.

NIKE BACON: Thank you, Senator Bourne. Ny n ame is Nike
Bacon, M-i-k-e B -a-c-o-n. I'm a country lawyer f r om
Gothenburg. The last 15 years, my pr actice has be en
primarily community and economic development. I do a lot of
work on redevelopment projects and s p ecifically TIF . I
stopped counting at 50. : st opped counting the number of
communities I' ve been in at over 20. I'm a sitt ing ci ty
attorney and have been for more than a quarter of a century.
'Was around during the 1997 a mendments to the Community
Development Law. I am in opposition to LB 910. Th ere needs
to be a divi sion b etween ta x increment f inancing and
condemnation. I primarily work in the smaller cities out
west, but have worked from Douglas to Scotts Bluff County,
Holt County to Furnas County. Blight and substandard is the
lead in to com munity development activity. In the small
towns, I have never seen condemnation for a r edevelopment
project. I have worked on three, now four ethanol plants,
two of which were skip annexes. They, never was th ere a
threat of condemnation. Always, there was a payment way in
excess of the fair market value o f the ground for thos e
properties. T IF was used because it was needed to make the
projects go. I was the project coordinator for the KAAP A
Ethanol Plant. It t ook three years of my life, and all of
my hair, so it was ve ry difficult t o get tha t pro ject
launched. I respectfully disagree with my colleague that
w as at the table on blight in ag property. In the town s
that I work in, the blighting influences are not only in the
downtown areas, but also are on the periphery where there
a re chicken coops and junk cars and cattle being fed an d
sheep and swine. And those are the areas that tend to plug
up and retard redevelopment or development of communities in
rural Nebraska. It is not that we were having businesses,
private entities condemning areas. It is we are trying to
get businesses to come to our communities. So I would urge
you to el iminate the cu rrent juncture of the blight and
substandard test from the condemnation. We need this tool.
There are 500 communities in this state. It is a battle of
David and Goliath for survival. T o take TIF, one of the
only tools that we have, to take David's sling and stones
and send him znto battle naked. It is truly a tool that we
can use in support of agriculture and should be preserved.
Thank you. My time is up. If you have any questions, I'd
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b e g l a d t o r e sp o n d .

SENATOR BOURNE: Tha n k y ou . Questions? Senator Friend.

SENATOR FRIEND: Thanks, Chairman Bourne. Mike, thanks for
the testimony. So , the order, you a ddress some of the
things that I' ve been, I gue ss, the road that I' ve been
going on a little bit here. But t he order is t hi s: the
city annexes; the c ity can either then instigate eminent
domain procedures, or, you know, just attempt to deal, you
know, with the landowner f or fai r market val ue of the
property. If that effort fails, I guess, then th e ci ty
could declare the area blighted and substandard, could do
that before, by the way, but could d o th a t if th e y are
running into trouble. And , I guess my point is, or what I
was going to point out to you is, just because you haven' t
seen it, doesn't mean that the city couldn't do it. I mean,
if there's one maverick standing in the way of an ethanol
plan, you' re telling me that you don't think eminent domain
would b e u s e d , I gue ss ?

MIKE BACON: I don 't think tha t t he sequence t h at' s
necessary would allow it. First of al l, to do a skip
annexation, I think you have to ha v e a petition f or
annexation to have it. You have to have a declaration of
blight. You ' ve got several sequences that you' re talking
about, and it would be very difficult to get th em al l to
fall together in t he proper m ix. It is theoretically
possible, but I would suggest to you it was mo s t li kely
unconstitutional to jump out there and say, you have an ugly
farmstead outside of my zoning jurisdiction, and take it.

SENATOR FRIEND: Well, right. But , you know, I mean, the
thing is, Mike, it might be unconstitutional to skip annex.

MIKE BACON: Yeah. Y e ah, it may well be, yeah.

SENATOR FRIEND: You know, I mean...let me just sum it up ,
or ask t his final question. If you, what happens to the
market value of property for an owner if that property owner
out xn a rural area is labeled w i th a blig hted a nd
substandard, you know, moniker? I mean, does it affect the
market value of that property if the city actually did that'?

MIKE BACON: Actually, it enhances the value be cause t hen
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you can use TIF. In fact, there was a Supreme Court case.

SENATOR FRIEND: It only enhances the value of the property
to the city. It mig h t not ...if I wan ted to sell the
property to Mike Foley, what does it do then?

MIKE BACON: I t . .

SENATOR FRIEND: Beca use, remember, the city has already
labeled it substandard and blighted.

MIKE BACON: The blight and substandard designation goes
with it, m akes the property more valuable because you can
use TIF and the redevelopment tools on that.

SENATOR FRIEND: So, in other w ords, I 'm using that as
leverage when Mike Foley tries to buy the property.

MIKE BACON: Exactly. And I' ve seen that repeatedly.

SENATOR FRIEND: Ok ay .

MIKE BACON: There was a Supreme Court case someone argued
that the city of Omaha took the blight designation away from
them, and he lost economic value, and they were complaining
about i t .

SENATOR FRIEND: Okay. Thanks, Mike.

SENATOR BOURNE: Further questions for Mr. Bacon?

MIKE BACON: Th a n k you .

SENATOR BOURNE: Thank you. Appreciate it. Next testifier
in opposition. Welcome.

LANCE HEDQUIST: (Exhibit 22) Se nator Bourne, members of
the committee, my na m e is Lance, L- a-n-c-e, Hedquist,
H-e-d-q-u-i-s-t. I' m the city administrator of city of
South Sioux City. I appr eciate the opportunity to be here
to express the city of South Sioux City's position on

c ity. Having been the city administrator for 25 years, I
recognize the r arity of the use of eminent domain. But at
the same time, the i mportance of ha ving this tool is

eminent domain as it relates to the revitalization of our
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necessary to carry on the public go od. The city of
South Sioux City has four tax increment financing districts
to date. All have been very successful. All have had the
support of our county and of our school district. In fact,
we do not initiate a district without having consulted with
them. In the Riverfront Tax Increment Financing District,
t here was no condemnation of property needed, and the cit y
of South Sioux City, through the South Sioux City Community
Development Agency, successfully turned around an area th a t
historically had been flooded, of an area that had declining
values to one at the end of tha t TIF district, we had
$24 million worth of new investment seen in that particular
area, in a ddition to new neighborhood parks, new streets,
and new utilities, and more important than all of that, is a
positive emotion from the people i n that area. In the
Westside Tax Increment Financing District, we have seen the
clean-up of one of the salvage yards. We have agreements to
close two other salvage yards. We ' ve seen the removal of
old barns and d i lapidated structures on that property to
make room for n ew quality private sector development. T his
area was turned into an area to be proud of versus one that
was an eyesore t hat existed before. In this case, th e
Community Development Agency did forewarn but did not use
eminent domain with one of the salvage yard owners. Without
the removal of these blighted structures, this area would
not have redeveloped and the new medical center, the new
industries, the new te chnology center would no t have
existed. Now we have investments of over $14 million of new
investment in th i s area. In the case of our Business
Improvement District, eminent domain powers were e ssential
in turning around a dying downtown with declining property
values and very limited private sector investments in our
central city. And we now, I think, have an attractive area.
Prior to re vitalization, the community attitude survey of
the community showed the people were afraid to go out in
Dakota Avenue at n ight with the vacancies and the type of
businesses in that particular area. Today, we' ve seen over
$5 million worth of new inve stments in the downtown. We
h ave a $ 1 m i l l i on new r et a i l p r o 3e c t g o i n g o n . We hav e a
$300,000 new office building o be built in that particular
case. In virtually every case, the Co mmunity D evelopment
Agency worked w ith t he private p roperty owners to find
better locations. In one case, the Co mmunity D evelopment
Agency purchased a building for a bakery to relocate in when
they were unable to provide their own financing. W ithout
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eminent domain powers in this district, Dakota Avenue would
not have b een transformed. I would encourage the senators
to talk to 'the businesses in our community and find out what
their feeling is, and the citizens of ou r co mmunity about
how they r eally feel that that area has turned around. In
conclusion, I think this whole project is very complex. I
think there is so me intertwining between annexation, TIF
districts, eminent domain, sub standard and blig hted,
agricultural lands. And this is a very complicated issue,
a nd it's hard to separate all those pieces. It would be m y
suggestion that m aybe ge t to gether with s ome municipal
o fficials, agricultural people, landowners, and pe ople t o
try and ha mmer out a bill that would be a lasting one and
positive one for the state in the future.

SENATOR BOURNE: Thank you . Are there ques tions f or
Mr. Hedquist? So, Mr . Hedquist, of all this development
that you have going on there in South Sioux, how m uch of
that would have been done without eminent domain?

LANCE HEDQUIST: In terms of the Riverfront TIF District,
that would have happened anyway without any eminent domain.
In the w est side, we, without the removal of the salvage
yards and those dilapidated structures, that would not have
happened. So we would have not got that $14 million worth
of new investment in that area. In the downtown area, we
only actually used t he eminent d omain a u thority on one
particular occasion, although we did discuss it when we were
dealing with people, trying to get a whole block to be able
to tear down and revitalize that particular area. We only
had one case that went to court in that particular c ase.
But that whole $15 million would not have happened had we
not had that power to get that done.

SENATOR BOURNE: The previous testifier, Mr. Bacon, seemed
to indicate that the ability to declare an area blighted and
substandard was more important than the condemnation. But I
hear you s aying they' re both equally important to the
revitalization of South Sioux City.

LANCE HEDQUIST: Very much is, and without that au thority,
those projects would not have occurred.

SENATOR BOU RNE: Thank you . Further q uestions for
Mr. Hedquist? Senator Friend.
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SENATOR FRIEND: Thanks, Chairman Bourne. Nr. Hedquist, how
many, in t he red evelopment that Chairman Bourne was, the
line of questioning he was going down and talking about, not
a lot of single family units, or not a lot of , I gues s,
citizens displaced from their homes in that development. I
mean, is that the gist.?

LANCE HEDQUIST: In the Downtown B u siness Improvement
District, there's about 3 5 different structures that we
purchased .

SENATOR FRIEND: So t h er e wer e . . .

LANCE HEDQUIST: A couple of those were homes.

SENATOR FRIEND: So ther e wer e businesses, t here wer e
companies that were displaced, and market value was given to
those organizations to start somewhere else or just retire
a nd what e v e r ?

LANCE HEDQUIST: Yes. I n fact, that, you' re correct. In
fact, if y o u look a t the businesses that were relocated,
virtually all of them went into bigger, better f acilities
t han t h e y h a d b ef o r e .

SENATOR FRIEND: Okay, b u t I guess what happens, I mean,
maybe that's just a lucky dice roll. What happens if you' re
tryrng to displace, you know, 150 people and you got 50 of
them that go to a, you know, town hall meeting and say, not
moving, South Sioux. What are you going to do?

L ANCE HEDQUIST: Well, that's what, of course, that's t h e
purpose of a public hearing, to get a feeling for what the
public wants to see happen within a particular community,
and then they have to make a decision as to whether that' s
in the b est l ong-term interest to do that type of
r e l o c a t i on .

SENATOR BOURNE: Further questions? Seeing none, thank you.
Appreciate your testimony.

LANCE HEDQUIST: You b et .

SENATOR BOURNE: Next testifier in opposition. Welcome.
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TOM WILLNERD: (Exhibit 23) Sena tor B ourne, Judiciary
Committee, I'm Tom Willnerd, W-i-1-1-n-e-r-d. I'm from
Clay Center, Nebraska. I'm representing the South Platte
United Chamber of Commerce. I'm also the vice president of
the Harvard-Clay Center-Sutton Development Corporation, and
also president of the bank in Clay Center. I'm testifying
against LB 799, LB 910, LB 924, and LB 1252, not that our
organization is against protecting private property rights.
What we' re concerned about is what has been brought up here
before about the impact that these bills may have on ru ral
economic development. Rural economic development is very
difficult at best, with declining populations and li mited
capital availability for new projects. Our organization is
concerned with the issues of eminent domain and the is sues
of rural eco nomic development impacting one a nother,
especially as been mentioned here b efore, TIF financing,
skip annexat i o n. The organi z a t i on , the
Harvard-Clay Center-Sutton Dev elopment Group form a
cooperative effort to attract some industry to our county.
We have worked out an option to buy the property for t h is
project from the farmer, but if we are hindered from TIFing
this property, if we' re hindered from skip annexing because
it, to get the proper location for, it's not adjacent to our
community, it could f urther create more difficulties and
declines in our county. So, y o u kn ow, again we' re not
against eminent domain. We' re con c e r ne d ab o u t t h e
relationship with those impacts of TIF and annex and r u ral
development . Q uest i o n s ?

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Willnerd? Seeing none, thank you. Appreciate it. Next
testifier in opposition. Welcome.

KEN BUNGER: Thank you, members of the committee. My name
is K en Bung er, B -u-n-g-e-r. I am repr esenting the
North Platte Community Development Corporation. Prior to
going into p rivate practice, I was city attorney office in
Omaha, Nebraska, for almost 30 years and had the opportunity
to coordinate and be counsel for 130 redevelopment projects,
and virtually all of the dowr town redevelopment activity in
the city of Omaha. Since then, I' ve had the opportunity to

problems, well, as sometimes very different than that of the
city of Omaha. The issue today on eminent domain stems from

work with the ot her ci ties of Neb raska and see the ir
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the Kelp cas e, wh i ch is an interesting case in that it
didn't change the l a w that ex isted for almost a half
century. The Supreme Court ha s al ways recognized, and
virtually every court o f every s tate o f th e union has
recognized, that redevelopment, when properly used i s a
public purpose. It is just as vital to revitalize our
cities, to save existing infrastructure, and to preserve it
for its u se and dev elopment of the tax base as it is to
build a highway through a cornfield or a neighborhood in the
suburbs. One quick thing: One of the p revious t estifiers
said that opposition was minimal in, as you would think of
traditional public prr sets for eminent domain. I found
quite th e opp osite i trying most of the eminent domain
cases of the city of ( . ha from 1974 through 2002. I can
think of only a coup' «hat involved redevelopment projects
who really ended up i i the Supreme Court. But virtually
every major road, witness the interstate through Omaha
generated many, many eminent domain cases. That is probably
where 90 percent of the eminent domain cases lie . So if
that is a problem, that needs to be addressed in other means
through notification, relocation statutes, which Nebraska is
right on the cutting edge of, by the way, and those types of
things. So I just want to say that with regard to eminent
domain, urban redevelopment, I appreciate the senator's
amendments to LB 924, I think, preserves the legitimate use
of eminent domain and tax increment financing for blighted
and substandard properties. I believe that you tread on
dangerous ground when you try to limit eminent domain in
areas of traditional public use, when you try to define it,
it can't be for economic development. I t h ink i t becomes
rather fuzzy sometimes to try to get behind what the intent
of the Legislature was. You need to look at precisely what
the project they' re doing. So, for three minutes. Any
q uest i o n s ?

SENATOR BOURNE: Th a n k you . Questions? Senator Friend.

SENATOR FRIEND: Thank you, Chairman Bourne. Ken , tha nks
for coming down. You had mentioned that there's a, I don' t
want to put words in your mouth, not much of necessarily a
distinction between, you k n ow, p ublic use as a, I guess
a lmost a vague t erminology, I mean . If a private
organization comes in, employs, you know, 500 people, it was
used, eminent domain, to condemn and acquire the property
that they did that for, you know, obviously that c ommunity
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benefits. But wouldn't you agr ee that there is one key
specific difference, and t hat would be that, you know, a
school, highway, you know, roads, stuff l ike t h at, t he
people own it. I mean , we own th ose, all of us, as
t axpayers . Th e Kel o ca s e, y ou kn ow, was we i r d b ecau s e
you' re talking about Pfizer. All it takes is Pfizer to lay
off 500 people and next thing you know, you' ve got a full
town hall meeting, and you' ve got people saying this is
outrageous. That's what it boils down to. If they cl ose
the school, we can all say, well, we all decided that that
was the right thing to do. But when Pfizer m akes that
decision, let m e give you a quick example. Madison County
today, this morning in the paper, 1,300 jobs leaving that
county. Okay? Well, we hav e an other county that' s
benefitting from that. But I would venture to guess if that
particular piece of property in Madison County was acquired
through eminent domain, there might even b e maybe more
people in the overflow room, you know, dealing with t h is
subject matter. You see my point? I me an, wouldn't you
agree that what Kelp d id was triggered a mechanism. We had
a bunch of people s ay, w e ll, wait a minute. Ti me out.
R ight ?

KEN BUNGER: The Kelp case was, again, as a legal proceeding
a bit of an aberration. The facts behind that c ould n o t
happen in Nebraska. The Constitution of Nebraska says you
cannot acquire public property and turn it over to a private
entity. And then it carves out the exception in b lighted
and substandard. Ma ny states do not have that restriction
in their constitution. Th ey leave it totally up to the
legislature to decide what's public purpose and not a public
purpose. The Sup reme Court has consistently ruled that
that's really up to the local government. States, and then
s ates, properly so, left it up to the cities to decide what
is blighted and s ubstandard or what's good for economic
development. In Nebraska, cities are limited to that carved
o ut restriction in the constitution, which is blight a n d
substandard. And it's left up to the Legislature to define
what blight and s ubstandard means. Back to your , to
directly answer yo ur ques ion, at lea st the courts have
held, and the legislatures have held, have ruled and decided
t hroughout the po st-World War II e ra, when the urba n
development has really occurred and urban renewal started to
occur 20 years after that, that the public has a legitimate
public purpose, in fact, a requirement, I would s a y, that
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the Legislature act when the y s ee t he ur ban areas
deteriorating, or to preserve urban areas. And that is
every bit a public purpose and every bit for the public use
as it i s to build new infrastructure to bring those people
away from the urban areas. Eminent domain, while not us ed
often, is a vital tool in urban areas. And it's a vital
tool in putting public infrastructure outside of ur ban
areas. But I thi nk it' s, your difference, which I think
you' re making is that, on the fringe of the ci ty, whether
eminent domain is different to pr eserve a corporation's
headquarters or to build a str eet, that t here's some
difference there. Is that...

SENATOR FRIEND: Well, yeah, and I mean, I think, I guess
you answered that. And I just, so, in other w ords, w ell,
so, what would you think, at least language-wise, if there' s
a way, if there's potential for abuse in this state, based
on what you' ve read, and I kn ow you' ve read these f our
bills, what can you add or what can you, you know, peel from
them in order to address that abuse, if we could both agree
that there's potential for some?

KEN BUNGER: Well, there's always potential for abuse. The
Legislature has on many occasions visited the definition of
b l i gh t a nd sub s t an d a r d . I n '84, they pu t a list of
restrictions on the def inition o f blight. Substandard
definition hasn't changed since the beginning. Actually, it
was in th e ur ban r enewal bills before th e Community
Development Law e ver existed. Blight is a very, it's very
difficult for a legislature to find out abuses. I think the
d efinition now works quite well, to be hon est w ith yo u .
There are a num ber of items that you have to hit in order
for something to be blighted. I'm not sure that c an be
improved on . I think LB 924 is fine in that it, again,
attempts to focus attention on those definitions.

SENATOR FRIEND: So, can we either decide that we don't want
eminent domain or we do. Tha t's what you' re saying. I
mean, because these four bills...

KEN BUNGER: I think that's partly correct.

SENATOR FRIEND: That's the way it breaks, correct?

KEN BUNGER: I think it' s...
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SENATOR FRIEND: I mean, we' re up against a wall.

KEN BUNGER: Well, none of these bills eliminate eminent
domain. They all attempt to direct it in different ways. I
t hink to re cognize, a s the Legislature has always
recognized, that urban redevelopment is a legitimate public
purpose is right. And I think that probably, at the end of
the day, the Le gislature will continue to recognize that.
It's when you get i nto th e ac tual d etails of what i s
blighted and w hat is substandard and the actual definition
that one can, I think, start splitting hairs. The danger of
tinkering with that is there's a lot of reliance on existing
statute in planning that has gone on for the last couple of
decades. And every time that definition changes, you have
to revisit a lot of work that's already been do ne. And
that's another one of the dangers. Again, the Constitution
of Nebraska has in it provisions protecting private property
that a great many of the constitutions, including that o f
Connecticut, does not have.

SENATOR FRIEND: Okay. W e ll, thanks, Ken.

SENATOR BOURNE: Further questions? Nr. Bunger, let me ask
you this. I see it two different ways. If a city co uncil,
l et's use m y cit y of Omaha, and I represent an area that
includes Dundee. They' ve declared a part of D undee, which
is really actually pretty nice, blighted and substandard.
Okay, that doesn't offend me at all as it relates to getting
some tax increment financing to re developing that a rea,
because as I understand it, there was a willing seller of
that building. And that doesn't bother me at all. And so
that the city council declared that blighted and substandard
in order t o fu rther the development, I'm fine with that.
But are we out of balance in that, say that pharmacy owner,
I think, if I remember, that. was a pharmacy on the corner of
52nd and Underwood . . .

KEN BUNGER: The Omaha city attorney is here..

SENATOR BOURNE: O ka y .

KEN BUNGER: . . . a s we l l , and y ou c an . . .

SENATOR BOURNE: I guess, what I'm saying is it seems to me
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there's two steps. One, if you have a willing seller and a
willing buyer and you dec lare an area b l ighted and
substandard, it's kind of like a tax incentive, which, for
the record, I' ve always supported in my eight years here.
But do you rise to another level when, as you mention, the
constitution says that in order to take private property for
a private purpose, it h as to be declared blighted and
substandard. Does it make sense, then, to, you' ve got the
one level where a willing buyer, willing seller, you got to
have a little tax break to make it all work, ma kes sense.
But should there b e a heightened standard of what is
blighted and substandard for purposes of ta king s omeone' s
property for an other private purpose? Do yo u see, and
t here's no wrong answer, and I'm not trying t o trap yo u.
I 'm j u s t , w e' r e . . .

KEN BUNGER: No, no, and that's something that's always
considered. The difficulty is when you start to define
to make those d efinitions in a s tatute, it's very,
difficult. I would suspect that that a c ity co uncil
would try to use eminent domain in the middle of an
such as Dundee, that is not going to go forward. And
know you have levels of state...

SENATOR BOURNE: Befo re y o u go on, let's explore that a
little bit. Why not? I mean, what's the protection? Do
you see what I'm saying? What is the protection for the
nonwilling seller at 52nd and Underwood?

KEN BUNGER: I think the...

SENATOR BOURNE: P ub l i c sc r ut i ny ?

KEN BUNGER: Yeah, exactly. Public scrutiny, an elected
body; it's the same as whether o r no t you put, as the
example before, where they put the power line through this
property or y our n eighbor's property. I mean, those are
all, when your property is being taken and you don't want to
sell it, you don't really care if it's a sewer, a hi ghway,
or a grocery store that's goir.g to be sitting on top of your
property, I would suspect. At least, that's been, my
several dozen jury cases, that's been th e an swer. They
d on' t r eal l y care what th e e n d us e is. You know, the
Legislature is here to make as good a broad rules for th e
cities to play by. And to the extent that those definitions

been
t r y
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can be t ightened, looked at every few years, that's good.
But in th e e nd of the day, you really need to understand
t hat these are l ocal i ssues that ar e de cided b y cit y
councils that have all the affected parties in front of them
in a p ublic hearing to make these decisions. T h e tough
decisions are the ones that end up going to court, and they
end up, you will never see 99 percent of the redevelopment
projects that are going on in the city of Omaha, anyone down
here complaining about it because everyone understands that
these are c arefully thought out. But there's always going
to be a few that you have legitimate arguments on both
sides. And it's very difficult for a legislature, you know,
to decide those. It's always going to be a city council
that's going to have to make that decision. And you just ,
you know, look a t the definitions and review them, and if
they can be tightened or made, from my view, more clear, all
the better. So, that's maybe not an answer, but...

SENATOR BOUkNE: Well, but it's part of the discussion. I
appreciate your testimony very much. Further questions?
Thank you .

KEN BUNGER: O ka y . Than k y ou .

SENATOR BOURNE: Next testifier in opposition. Welcome.

PAUL KRATZ: (Exhibit 24) Tha n k you , S enator Bourne,
members of the committee.

SENATOR BOURNE: Nice to see you.

PAUL KRATZ: My name is Paul Kratz, K-r-a-t-z. I'm the
O maha city attorney. Our interest, obviously, in this
legislation is that on a number of occasions, Omaha has
exercised through the Community Development Law its power of
eminent domain to take private property and then to re sell
it to an other private entity. I'm going to speak directly
to your point, Senator Bourne, as to the protections that I
think we have in Omaha to allow a prop er process and
protection to the individuals. Along with th e map s I' ve
given to y o u is where we have exercised this right, and I
hope you' ll see by some of th ose maps how O maha h as
transformed in that pr ocess. The protections that we
utilize up in Omaha through the Community Development A ct
involves a number of steps t hat also i nvolve public
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hearings. First, we have to declare an area b lighted and
substandard. That go e s fi rst to a planning board, which
consists of seven private individuals. That then goes to
the city council, and also for public hearing. Once that is
done, then we create a redevelopment plan. Again, that goes
to a planning board, and then to the city council. And then
at that point, we' ll enter into an agreement with a private
entity to purchase, to transfer that land. That again g oes
to the city council for public hearing. And then after that
process, we then negotiate on the price. First, we obtain
an independent fee appraiser. The other side will generally
do the same thing. The purpose of this is to determine the
fair market v alue. We ' ll a ttempt to negotiate with the
property owner. If that fails, we go to the county court.
An in dependent three-member board of app raisers is
established, and they' ll determine what the proper price is,
and the city will pay that. If there is any dispute, that
gets appealed t o the dis trict c ourt, an d th en to the
appellate court and state Supreme Court. As you can see on
the maps, Omaha has used e m inent domain and transferred
property to private individuals: ConA gra c ampus i s one
example; Embassy Suites; Central Park Plaza; First National
Bank; the s tockyards; Rick's Boat Y ard; p arts o f the
riverfront and Ga llup campus; the Holland Performing Arts
Center; Wilson Packing Company. In nort h Om aha, f or
example, we h ave d one, used this approach to provide for
in-fill housing. We ' ve also used it to cre ate b usiness
parks in north Omaha and in south Omaha, and also some more
in-fill housing in south Omaha. This process, I think, has
been invaluable to the city of Omaha, and I hope you can see
it has, i f you' ve been up to Omaha, we' ve made a dramatic
c hange in the central part of t he city be cause o f this
abi l i t y . Th an k you .

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Kratz? Mr. Kratz, so how many of those p r ojects, and
I' ll agree with you, the city, the downtown is r eal l y n i ce .
How many of those projects was eminent domain used versus
that it was negotiated and...

PAUL KRATZ: The ones I h ave outlined, as you say, were
either used or they were under the threat of being used, and
it was part of that negotiating process.

SENATOR BOURNE: Okay, but again, to succinctly state w h at
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your testimony is, you' re saying there's at least five or
six levels of public scrutiny. Planning board, public can
go to the city council at several readings that the public
can a t t e n d , oka y .

PAUL KRATZ: Yeah, and so there's opportunity. And a good
example, again, is Mr. Pane, who was here earlier. T hr ough
that process and through his persistence, he was able to, he
and along with s everal other owners were able to prevent
that process extending to their property.

SENATOR BOURNE: Further questions for Mr. Kratz? S enator
F lood .

SENATOR FLOOD: Mr . Kratz, thank you for your testimony. I
did visit with Frankie Pane earlier this week. Do you h ave
any idea how much money he spent?

PAUL KRATZ: He and the other people spent a fair amount of
money, that is correct.

SENATOR FLOOD: I guess my concern is we have people using
their life savings to keep their own property from eminent
domain for a non public purpose. Who sho uld pa y the
attorneys fees for Mr. Pane? You know , I know under
Nebraska law, nobody paid his attorneys fees, did they?

PAUL KRATZ: Because that property was not taken. If the
property is taken and there's a dispute as to the price and
the court eventually awards more than 15 percent above what
we say is a fair market price, then attorneys fees are paid
to t h e hom eowner.

SENATOR FLOOD: But because he was eventually successful.

PAUL KRATZ: Th at ' s co r r ec t .

SENATOR FLOOD: But he wasn't successful through the O maha
City Council. He was suc cessful because the pr ivate
developers essentially said, we' ll back away f rom t h is
p ro j ec t g i ve n h i s . . .

PAUL KRATZ: That was part of the process, and that was part
of the behind-the-scenes negotiations between the
politicians and the private developer.
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SENATOR FLOOD: But he spe nt hundreds of thousands of
d ol l a r s .

PAUL KRATZ: I suspect that he spent a fair amount of money,
yes, si r .

SENATOR FLOOD: Tha n k y ou .

SENATOR BOURNE: Further questions? Seeing none, thank you.

PAUL KRATZ: Th a nk y ou .

SENATOR BOURNE: Appreciate your testimony. Next t estifier
in opposition. If there's further opponents, if you'd make
your way to the front row, we'd appreciate it. Welcome.

GARY KRUMLAND: (Exhibits 25 and 26) Senator Bo urne,
members of t he committee, my name is Gary Krumland, that' s
spelled K-r-u-m-l-a-n-d, representing the League of Nebraska
Municipalities, appearing in opposition to these bills. You
heard from Mr. Bunger and Mr. Kratz some of the differences
between the Co nnecticut law that the ~el case is based on
and Nebraska law. And I'd like to just take a minute, kind
of, to expound on that. In Nebraska, Nebraska is considered
a grant of power state, and Dillon's Rule applies. Dillon's
Rule is a rule that's been cited by the courts and is named
after the judge who ruled it. It basically says a city only
has that authority that the legislature gives it , an d it
does not have au thority beyond t h at . Other states are
different. They have authority unless the legislature takes
it away, but in Ne braska, that's the w a y it is . In
Nebraska, there are probably four areas that a city can do
economic development. One of them is considered, and one of
the handouts has some of those statutes, and I jus t do n' t
need to go ov e r them in det ail now, but one of them is
called the Municipal Publicity Act, where a city can s pend
public money to give out publicity to tell what a good city
they are to try and entice people to come live t h ere o r
business to come t h ere. The N ebraska Supreme Court has
specifically said that cannot be used to purchase property,
so therefore eminent domain does not apply in that area.
Second one is industrial development bonds, and a city c an
issue industrial development bond for purchase of property
for industry. But the constitutional provision that allows
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that specifically prohibits eminent domain from being used
in that example. The thi rd area is the Local Option
Economic Development Act, which everybody refers to as
LB 840, which upon a vote of the people, cities can use
sales or property tax to support economic development.
There is no authority, though, in there for eminent domain.
So really the only area that a cit y is allowed t o use
eminent domain is in the area of community development and
the blighted and substandard. And we do thin k it 's a
valuable tool. You' ve heard that, and I'm not going to go
into that. I do want to mention one thing about several of
these bills that do have concern, and that is the language
in several of them in attempting to de fine eco nomic
development us es language which we' re concerned may
interfere with some of the things that I think ev erybody
agrees are legitimate purposes for condemnation. For
example, several of them talk about increased tax revenue,
tax base employment, or general economic conditions. We' re
concerned that at some point somebody would use that to
c hal l e n ge , s a y , a r oa d e x p a n s i o n o r a n e w r o a d b e c ause a n e w
road may indirectly bring about some sort of employment or
improved, you know, economic conditions. And so one of the
concerns, in a d dition to t he effect o n the co mmunity
development law, would be just how some of this language may
be used to attack some of the things I don't think a n ybody
wants it to be attacked. So anything that is done needs to
be very carefully drawn so that it can be prevented. Just
one quick comment: In the handout I have with statutes, the
last fo u r pa ges ar e from the Dep artment of Eco nomic
Development web site, and it ou tlines the pr ocedure for
community development for declaring an area blighted and
substandard and doing all that, and there's a chart th ere,
too, so, for your information.

SENATOR BOURNE: Th an k y ou . Questions for Mr. Krumland?
Seeing none, thank you. Next testifier in opposition.

DALLAS McGEE: (Exhibit 27) Good afternoon, Senator Bourne,
members of the committee. My name is Dallas McGee. That' s

city of Lincoln Urban Development Department. On behalf of
the city o f Li ncoln Urban Development Department, I would
like to express our o pposition to t he proposed bills,
LB 799, LB 910, LB 924, and LB 1252. We believe the city of
Lincoln's use of the exi sting s tatutes has been a vital

D-a-1-1-a-s M-c-G-e-e. I a m the assistant director of the
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piece of the city of Lincoln's strategy to maintain a nd
enhance our older neighborhoods and older parts of our city.
That strategy has enabled our neighborhoods to be
neighborhoods of choice for Lincoln citizens. Lincoln
citizens choose t o live , to work, and to call our older
neighborhoods home. The changes proposed in th ese bills
will jeopardize our ongoing efforts to revitalize our older
neighborhoods. The existing statute has been a val uable
tool in c u rtailing blighting influences in our city, and
protecting our old neighborhoods. We have p artnered with
neighborhood-based organizations like NeighborWorks and the
Downtown Lincoln Association in redeveloping and reinvesting
in our older neighborhoods. We have healthier neighborhoods
because of our careful use of these statutes, including our
careful eva luation and i d entification of bl ighted and
substandard areas, and our very judicious use of eminent
domain on a case by case basis. We have used eminent domain
to assemble property in blighted and substandard areas after
all other efforts are exhausted to assemble property without
eminent domain. W ithout the ability to use eminent domain,
much of this private reinvestment in our downtown and in our
older neighborhoods would not be possi ble because
redevelo ment sites c ould n ot be assembled. We h ave two
specific concerns with LB 910. The first of these is the
proposed redefinition of bl ighted and substandard areas.
This redefinition will e liminate key factors that do
contribute to bl ight and substandard conditions in many of
the city's neighborhoods. We would like to ask that you do
not eliminate the fo llowing factors when considering this
legislation: the existence of de fective or in adequate
street layout; faulty lo t layout in rel ation to size;
adequacy of accessibility; diversity of ownership; improper
subdivision; or ob solete plating. These co nditions do
contribute do co ntribute to bl ighting and substandard
conditions within the city o f Lincoln. If they are not
recognized as conditions that contribute to blighting and
substandard, our e fforts t o assist in revitalizing those
areas will be severely compromised. Our second concern with
LB 912 relates to th e l anguage restricting the use of
eminent domain. The city of Lincoln has used this statute
to enable public and encourage private reinvestment of many
older neighborhoods. This reinvestment is possible because
of this statute, which allows our city council to declare an
area as blighted and substandard. It then ena bles us to
implement improvements that wo uld not be feasible without
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the TIF generated from the investment. The TIF would then
help finance public improvements and m ake the project
financially feasible. Decisions on identifying an area as
blighted and s ubstandard and the possible use of eminent
domain, we feel, are most a ppropriately made by local
elected officials that review and make their considerations
on a c a s e b y c a s e b a s i s . Th ank you .

SENATOR BOURNE: Are there questions for Mr. McGee? See ing
n one, t h an k y o u .

DALLAS McGEE: Tha n k you .

SENATOR BOURNE: Next testifier in opposition. Thank you.

WARD HOPPE: (Exhibit 28) Mr. Chairman, members of the
committee, my name is Ward F. Hoppe. I'm an attorney. I
also have a real estate company and a construction company.
I specialize in affordable housing, particularly low income
tax credit projects which p rovide affordable housing to
60 percent median income persons and below. I'm one of
16 national vice p residents of the National Association of
Home Builders, and I am on their task force studying eminent
domain after the t o e d eci s i o n cam e
out last summer. I have a simple message. I put it in my
letter. I don't believe the law in Nebraska with regard to
redevelopment or em inent domain i s broken, and I don' t
believe it needs to be tampered with or fixed. I' ve us ed
TIF financing. I' ie used it in Senator Aguilar's district
three times. In that district, I tried to get emi nent
domain used t o get som e more pa rking for an affordable
housing project. It was denied. The process was a pub lic
one. It took the redevelopment project we had, it took it
to the city of Grand Island, through the city c ouncil to
determine what wa s ap propriate and how it should be done,
and the city council said no, we' re not, well, first of all,
the redevelopment authority said no, we' re not going to use
eminent domain for parking. And the city council ratified
that in a public process. Now, the ~ decision came down
and said, it is up to the states to determine what a public
purpose is. It is not up to the people. It depends on what
t he states decide. That's the simple message there. Her e ,
we don't h ave that situation. We don't allow the use of
eminent domain for other than a public purpose, of wh ich
blight is one. But economic development is not by statute.
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T o make a long story short, I don't think we need t o mes s

Builders is do ing a study of the different statutes,
50 states wide, using eminent domain. After that, and I
t hink the National REALTORS Association is doing th e sam e
thing, after that, I think there's going to be some more
c lear understanding. But information on how that, the us e
of eminent domain, may move forward. And I think it would
be wise for this group t o defer action until we see more
w hat' s h ap p e n i n g with regard to eminent domain nationwide
before we jump in to take action.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Hoppe? Seeing no ne, thank y ou. Appreciate your
testimony. Other testifiers in opposition? I was just
testing you. Are there other opponents? If there are, if
you'd make your wa y fo rward t o the front row , we ' d
appreciate it.

WALTER RADCLIFFE: Senator Bourne, members of the Judiciary
Committee, my name is Walter Radcliffe, R-a-d-c-l-i-f-f-e,
appearing before you t oday a s a reg istered lobbyist on
behalf of the Nebraska REALTORS Association and the Nebraska
State Home Builders Association in opposition to th e four
balls that you have before you. I would like to preface my
testimony with basically two foundational predicates. One
is that the Kelp case changed nothing in Nebraska law. The
law today in Nebraska on eminent domain is the same a s it
was February 15, 2005. Now , it did certainly highlight
people's interest in Nebraska's eminent domain laws, but it
changed nothing. The second thing is, I can't think of any
two groups that have come before this Legislature and t h is
committee w ho have c hampioned private rights, private
ownership and private property, any more than the REALTORS
and the H ome B u ilders have. Hav ing said that, this last
fall, after the Kelp case came do wn, the Neb raska, both
associations sat down w ith legal counsel, conferred with
their national associations, and attempted to de termine
whether or not they tho ught a ny leg islation should be
brought to address Nebraska's existing eminent domain laws,
and the a nswer was n o . They did not feel that it was
necessary to come forward with anything. No w , having said
that, th a t doesn't mean th a t they would h ave s e en
everything. Obviously, you' ve got four bills in fr ont of
the Legislature introduced by a number of senators, and one

with the st atutes. The Nati onal As sociation o f Home



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

L B 799 92 4 1 2 5 2 9 1 0Committee on Judiciary
F ebruary 1 5 , 2 00 6
Page 64

of which is Senator Fischer's priority bill. Somebody sees
a need, and the fact that the REALTORS and the Home Builders
don't doesn't mean that they aren't willing to address that
need. So, let me go on from there just a little bit. And I
want to pr incipally talk about S enator Fischer's bill
because that i s th e priority bill. And I will say three
things before the red light goes on. One, the fact that she
is striking those fi rst tw o sections changes th e bil l
dramatically, and c ertainly makes i t a better piece of
legislation. Second thing is, the bill basically becomes
what it i s, that n ew language on pages 9 and 10, and I'm
going to do this to illustrate to you th e need to really
take a look a t something before you put it out and to put
people around a table to do that. Just rea d with me :
Condemnor may not take property through the use of eminent
domain pursuant to sections whatever. For purposes of this
section, economic development purposes means the taking of
property for subsequent use by a commercial, for-profit
enterprise to increase tax revenue, tax base, employment, or
general economic conditions. They can't do it for that.
Okay, so let's say they take it not for that reason. But
what happens in t he future at some point in time if that
political subdivision wants to dispose of that property to a
private entity. Can they convey clear title? I don't know.
I'm just using that as a small example to say, b efore y ou
move a bi ll forward, get some people around the table that
understand it a lot better than I do, and have them look at
those types of things. I would thank Senator Fischer for
t aking those first two sections out because it goes a lon g
ways.

SENATOR BOURNE: Questions for Nr. Radcliffe. S ena tor
F lood .

SENATOR FLOOD: Thank you , Chairman B ourne. Walt ,
appreciate you i ndicating, as I hear it , that you' re
interested on behalf of your association of working to find
a final product. Is that...

WALTER RADCLIFFE: That's co: rect.

SENATOR FLOOD: B ecause I guess my caution to the opponents
is that I think citizens of Nebraska are very interested in
this. I know I'm hearing it from my district. And if we
don't do something this session, it will be on the ballot.
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WALTER RADCLIFFE: Senator Flood, the fact that we didn' t
see a problem from our perspective doesn't mean that o ther
people might not see some legitimate problems that need to
be addressed. And we' re willing to look a t that. The
counterbalance, of course, is partially what Senator Fischer
recognized by ta king out th ose first two sections. And
what's one more petition drive more or less?

SENATOR FLOOD: So maybe you should be neutral testimony?

WALTER RADCLIFFE: I'm not a good mugwump, Senator.

SENATOR FLOOD: Th a n k you .

SENATOR BOURNE: Senator Friend.

SENATOR FRIEND: Thanks, Chairman Bourne. Walt, we' ve been
h ere f o r , y ou k n o w . . .

WALTER RADCLIFFE: Two hours and a half, yeah.

SENATOR FRIEND: ...yeah, whatever. Aren't we hearing that
we could have a pot ential problem dealing with the
d ef i n i t i on of p ub l i c u se ?

WALTER RADCLIFFE: Senator, I don't think so because nothing
has changed. You know, if we have a problem today, we had
one two years ago. I mean, truly.

SENATOR FRIEND: So, in other words, you' re saying we might
have a problem with the definition of public use, but we
haven't been abusing that.

WALTER RADCLIFFE: That problem has not surfaced in any way.

SENATOR FRIEND: Well, okay. All right. Yeah, I know.

WAI.TER RADCLIFFE: In 1981 or 1982, I lobbied on behalf of a
bill, I wish Senator Chamber was here because he'd remember
it, to prohibit NRDs from condemning land fo r recreational
use, primarily for recreational use. The bill moved off of
General File 25 to 24 on its third try, moved off of Select
File on i ts second try 25 to 24, and died on final reading
24 to 25. And I was raising those questions at that time.
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SENATOR FRIEND: And I don 't question, I totally see the
direction you' re coming from. I don 't th e question t he
sincerity, and c ertainly not by your clients. Wouldn't it
have been a little bit different, you know, 15 years ago, or
whatever , w h e n C onAgra s a i d , you kn o w , h er e ' s wh e r e we ' r e
going, but guess what we' re going to have to displace,
2 00 people down on this riverfront, 200 families down on
this riverfront, in or der to do it. Four years later,
ConAgra lays off 500 employees or whatever, and th en nex t
thing you know, you' ve got Omaha saying, you know, why are
we doing it? The point is, the issue never came up because
Omaha, Lincoln, some of the folks around this state, like I
said, it's a dice roll. I me an, they' ve done i t fairly
judiciously and t h ey' ve said we' re going to do this with
some planning and some organization. And Kelp cam e up
because of exactly the scenario I brought up. I mean, they
had to, they' re moving 200 family units out of a particular
area and saying, oh, by the way, we really don't care what
you think about it. I mean, so the point is, we might have
been, I guess w hat I'm saying is we might have been doing
things wrong. It ' s j ust t hat it didn't r eally affect
anybody in order t o create that, you know, petition drive
mentality to this point. Right?

WALTER RADCLIFFE: Was that a question, Senator?

SENATOR FRIEND: Yeah. And I want a ye s or no answ er.
(Laughter ) J eann e i s u s ed i t . I mean , com e o n . Pi c k i t
up. No, I guess what I'm saying is , t h ere c ould b e a
p rob l e m.

WALTER RADCLIFFE: Th er e c ou l d b e .

SENATOR FRIEND: We just haven't been able to identify it
yet, and maybe it takes something like Kelp to r aise th a t.
C orrec t ?

WALTER RADCLIFFE: That 's true, or Nr. Pane. And he is,
that case is a poster case fo r what c a n go wrong wit h
eminent domain. And Senator Flood raised an excellent point
on who p ays h i s at torneys fees. I' ve been before this
committee many times with attorneys fee bills, one of which
was to g e t at torney fees if you succeeded in a mandamus
a ction, which th e leg islature did pas s . I ' m very
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sympathetic to that.

SENATOR FRIEND: But in f airness, you have made it clear
that you' re here, I mean, the REALTORS and the people t hat
you represent are here to help, as opposed to just get into
a situation where...

WALTER RADCLIFFE: Two things, Senator Friend: One, they
didn't see a problem when they looked at it. And secondly,
as these bills were written, they opposed them. I think ,
had Senator Fischer's bill b een a b sent those first two
sections when it was introduced and when they looked at i t,
then, I would have probably been here raising this lesser
points just as I did. I haven't seen the amendment. I'm
sure I will. But I also know it's what she says it is, but
I would like to interlineate it.

SENATOR FRIEND: Than k s .

SENATOR BOURNE: Further questions? Seeing none, thank you.

WALTER RADCLIFFE : Th an k y ou .

SENATOR BOURNE: Other...oh, Senator Combs. I apologize.

SENATOR CONBS: Sorry. Sorry. I just wanted t o ma k e a
comment to you , Wa lt . I'm appreciative that they are
looking, you know, want t o lo o k at com ing t ogether on
s ometh i n g . And I wasn't h ere fo r Len ny Sc hropfer's
testimony. He was one of my constituents. And I was gla d
to hear yo u mention that, that that had been visited, the
use of the NRD projected use being overblown in or der to
take over some p roperty, because that was a concern in my
district. And the other thing is, the reason I was late, I
was at a farmer and rancher meeting. And what Nike Flood
said is true. People are hopping with the perception that,
you know, they' re hopping mad . I mean , just like the
87 percent of, you know, that Bob brought in from the NFIB.
Perception is re ality, I think, with people. So we' ve got
to deal with it. Even though the cow may not be out of the
barn, like you say, yet, they see a crack in the door.

WALTER RADCLIFFE: But another reality is you have to give a
lot of t hought to the issues that our cities raise, and to
those projects in Omaha, as an example, that would not have
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gone forward but for eminent domain. Somehow, there's got
to be a bal ance there. And I think the cities have some
very, very legitimate issues.

SENATOR COMBS: Point well taken. Thank you.

SENATOR BOURNE: Further questions? Seeing none, thank you.

WALTER RADCLIFFE: Th a n k y ou .

SENATOR BOURNE: Other testifiers in opposition. No further
opponents? Okay, we' re going to move to neutral testifiers.

BETH BAZYN F ERRELL: Good afternoon, Chairman B ourne,
members of t he committee. For the record, my name is Beth
Bazyn, B-a-z-y-n, Ferrell, F-e-r-r-e-1-1. I'm ass istant
legal counsel for th e Ne braska Association of Co unty
Officials. We' re appearing here neutral today on all four
of the bills simply because counties are subject to the same
eminent domain requirements as cities are that are found in
Chapter 76. Counties are also subject to Section 23-325,
which says that c ounties have the power to acquire, take
hold, appropriate, and condemn real estate for the p ublic
use of the county. Cou nties don't have the same economic
development tools that cities do, for TIF and so o n. We
typically use e minent domain for the traditional purposes,
roads, rights of way, that sort of thing. If the eminent
domain provisions are amended so that they would affect us
more directly, we would like to be involved in that process.
And I ' d b e h a p p y t o t ake any ques t i o n s .

SENATOR BOURNE: Just for clarity, so what you' re saying is,
don't strip away those provisions that allow the c ount i e s t o
condemn for infrastructure.

BETH BAZYN FERRELL: Cor r ec t .

SENATOR BOURNE: Oka y. Furt her qu estions? Thank you .
Other neutral testifiers?

KURT ELDER: Hello . I'm Kurt Elder, and you spell that
K-u- r - t E- ' - d - e - r , and I'm a cur rent university student
studying some p lanning and activities. These are my notes
here. I'm going to use them. Basically what it is, is my
future lies in western Nebraska. Born and raised, did all
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my education here. I want to return to rural Nebraska and
do rural economic development, and then, in turn, community
development. I chose to testify on a neutral stance because
I don't know all the answers, and it 's h ard to fo r m an
opinion if I don't know everything about it. That's why I'm
in school. But going through what I do know, we are looking
at eminent domain in a tiny little box. If we would go back
and look b ack at the whole planning process, as far as,
like, comprehensive planning, there's public input, there' s
the visioning process, there's goals, there's what all do we
want our community to look like? And from that, we have our
plan. We have public input, so that's whatever we' re going
to do with it. And so when we look at eminent domain, we
can say, i s th i s f u ture land use going to be within that
area? So that's one phase of it. I'm going to reference it
back in a second. If we go back and look at the leadership
of that, and t hey don't approve that plan, the leadership
was, you know, the city councils, mayors, people within
power, they all approve t hose pl ans. So it 's if they
approve it. So if they approve it within these small areas,
you know, it is if they approve the comp plan, then we go
ahead with it. And so the public is responsible to them.
And sometimes bad lea dership do es af fect b ad dec isions
within areas like Omaha, but within the western areas, you
know, sometimes the people, and their, sometimes it's the
leadership within that area or respect the character with
that community, and they mak e decisions b ased on that
community character. So part of my question then, seeing it
is, instead of pu tting a blanket cover over everyone, let
those communities decide what they want to do and how they
want to d o it. P laces like Lincoln do a great job of, you
know, bringing the, you know, community in like places where
I grew up, which is Imperial, Nebraska. We do a g reat j ob
of listening to the character of our community, and that' s
really the only thing I really have to add to this. They
should just listen to us and they trust the leadership that
is within it, and trust what the community has already gone
ahead with it. Sorry for the "disclarity," some of it, but
if you have any questions, I'd be willing to do it.

SENATOR BOURNE: Well, we appreciate your words. Are the re
questions? Seeing none, thank you. Appreciate it. Other
testifiers neutral? If there are other neutral t estifiers,
make your way to the front row, please. Welcome.
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SCOTT VOICHOSKIE: Senator Bo urne an d the rest of the
judiciary committee, for th e re cord, my nam e is Scott
Voichoskie, I'm with the city o f As hland. My name is
spelled V-o-i-c-h-o-s-k-i-e. I am testifying neutral today
because I take no position with eminent domain. The reason
I am here today is because of the definition of, I see no
clear definition of ag land in the bills. My problem with
that is, at a previous city I'd worked with, one of the TIF
projects we did work on was in a blighted a rea wh ere we
actually TIFed a project th at ac tually ended up on an
a lfalfa field in the middle of a blighted area t hat wa s
surrounded by r esidential development. So my question to
you, then, is what becomes of that? Is that ag land, or is
that now residential, or how does that definition come with
blighted and substandard? My next issue then, maybe, and
this would b e a c onstitutional issue, actually, more than
anything, is m aybe rather than having substandard and
blighted areas, and I think the reason for that, or probably
the spirit of it, was so not to diminish the tax base.
Maybe I'm wrong. For instance, a city of the second class
can on ly blight and substandard 50 percent of the
municipality. If that spirit of that was not to dim inish
the tax base, then maybe rather than having a blighted and
substandard area, maybe we could do, say, 50 percent of the
town's assessed value. Tha t's basically all I have today,
and just some ideas to think about. And I would be happy to
t ake an y q u e s t i on s .

SENATOR BOURNE: Are there questions? Just for the re cord,
I think what Senator Fischer had said was that land. Right
now, the law says that ag land is valued at 80 percent, or
taxed at 80 percent of its actual value. So she was saying
her definition of ag land is that land.

SCOTT VOICHOSKIE: Bu t i s t ha t i n t h e b i l l ?

SENATOR BOURNE: I be l i ev e i t i s .

SCOTT VOICHOSKIE : I s i t , r ea l l y ?

SENATOR BOURNE: Well, it's referred to b y sta tute. So ,
you' re just asking for clarity so we know exactly what...

SCOTT VOICHOSKIE: Actua lly, I am. Because it comes very
difficult for cities of smaller classes to actually utilize
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tax increment financing.

SENATOR BOURNE: But it 's a po int well taken. Further
quest i o n s ? Than k y ou .

SCOTT VOICHOSKIE: Thank you.

SENATOR BOURNE: Oth e r ne utral t estifiers? Last call.
Senator Redfield to close on her portion.

SENATOR REDFIELD: Thank you, I appreciate it. I have an
exec session in revenue. I only came back to answer some of
the questions that came up during the he aring. Senator
Bourne, you as ked ab out other states, whether there was a
moratorium. There a re actually two that we re pas sed in
2005. There are none known in 2006. The two that were
accepted were California. It was limited t o res idential,
and that will only be in effect until 2008, January 1, 2008.
Ohio put a moratorium on nonblighted property, and that will
be in effect u n til December 31 of '06. And those are the
o nly two states that have done that . Senator Foley ha d
asked a que stion a bout th e federal legislation and what
would happen if that passed, and if we would need a nything
here. Wha t the House bill actually says is that this would
not be allowed if, in fact, a state ha d received f ederal
economic development funds. If the state of Nebraska chose
not to receive those funds, then any bill that they would
pass in that area would h ave n o effect on the state of
Nebraska. If , in fact , we we re rece iving eco nomic
development funds and wanted to continue doing that, but
something like this occurred, then, in fact, the state could
lose those funds for two years. And the remedy for the
property owner would be that a private citizen could seek
relief in federal court. And the bill places the burden of
proof for such court a ctions on the government entity to
show by clear and convincing evidence that the taking is not
for economic development purposes. But I can tell you t hat
there are other things in our definitions that they would be
able to say were the reasons why ic was blighted, and that' s
why I thank i t 's i mportant to look at our definition of
blighted. The issue of tax increment financing I do n' t
think should be the issue here. I' ve spent the last eight
years on revenue committee, and I' ve put together a number
of tax i ncentives for b u sinesses. And we can certainly
a ddress that, and I don't think that should be the issu e .
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The issue here should be eminent domain and its use. Thank
you.

SENATOR BOURNE: Thank you. Are there questions for Senator
Redfield? Sena tor, d o yo u have any background as to why
those two states adopted moratoriums rather than addressing
the problems through statutory changes?

SENATOR REDFIELD: I think they just wanted time to look at
the legislation and put together language rather than do a
knee jerk react>on, some k ind of ban, and that gave them
time to address it.

SENATOR BOURNE: Oka y. We talked earlier. I'd asked a
question about, there's lake two levels, it seems to me,
declaring an ar ea blighted and sub standard to ge t tax
increment financing, and yo u a nd I are in agreement that
that' s, we should do that to encourage development. But
then, to go to the ne x t st ep, and that's where you' re
suggest i n g w e f ocu s?

S ENATOR REDFIELD: I would absolutely say that's where t h e
focus needs to be. Certainly, cities can use tax increment
f inancing, and I would tell you th a t it 's a gre a t too l
because, contrary to what people think, that there's a loss
of property taxes to the schools, cities, and counties,
that's not true. They would continue at the current rate of
property tax revenue for that 15 years, but then they would
stand to increase the revenue in the future. So it grows
your city and it grows your ta x base for all of those
ent i t i es .

SENATOR BOURNE: Long run, right. Further questions? Thank
you.

SENATOR REDFIELD: Th a n k you .

S ENATOR BOURNE: Senator S ynowiecki t o clo se . Senator
Synowiecki waxves c losing. Senator Bak er ha s wai ved
closing. The last word, Senator Fischer.

SENATOR FISCHER: Thank you, Chairman Bourne and members o f
the committee. I, to o , would like to address some of the
q uestions that you raised and then make some co mments o n
comments, and then hopefully have a little time to close



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

L B 799 92 4 1 2 5 2 9 1 0Committee on Judiciary
F ebruary 1 5 , 200 6
Page 73

here. I b elieve Senator Redfield answered your q uestion
that you had, Senator Foley. Also, the exceptions that are
in the House of Representatives bill, they are also i n my
bill in L B 924, that are given for that. Our information,
Senator Bourne, is that Georgia also has a mo ratorium on,
possibly because of special interest concerns that they want
to study the issue. Senator Friend, you asked questions on
the skip annexing. And I would suggest that, as a body, we
consider Senator Co nnealy's legislative resolution that' s
out of your committee, I believe now, that deals with that.
My intent with t his bill is that a political subdivision
cannot use eminent domain to take private property and then
convey or lease it to another private entity. To me, that' s
very simple. I don 't believe we need to get into the TIF
financing, and that's why I stayed away from th e bl ighted
and substandard definitions in my bill. Also, I do support
the traditional or fundamental uses of eminent domain. I
said that i n my opening with roads, utilities, hospitals,
and what I believe is a legitimate public use. In the K elo
decision, the Court did not preempt additional state action.
The majority wrote, "We emphasize that n othing in our
opinion pre cludes any state from plac ing further
restrictions on i t s exercise of the takings power." We' ve
heard from the opposition that the Supreme Court case didn' t
change anything in Nebraska. We ' ve heard from o pponents
today that there hasn't been a problem or abuse with eminent
domain powers. To them, I would say, then there shouldn' t
be any objection to co difying this p rinciple into o ur
statutes. We ' ve also heard from opponents that the cities
have used their eminent domain powers judiciously, basically
when all else fails. The problems have not surfaced in any
way. I t hink Mr. Pane would not agree with that statement.
Also, Steve Urban, in an Om aha Wor ld- aid Public Pu l se
letter on December 10 of last year, I think he said it best.
H e wro t e , "There is nothing to stop developers from pursuing
their agendas provided that they deal directly with property
owners and d o not employ the government to force unwilling
p roperty owners to sell or to be evicted. In the good old
days, I believe that was called capitalism." Thank you.

SENATOR BOURNE: Are th ere questions for Senator Fischer?
Seeing n o ne , t h a n k yo u .

SENATOR FISCHER: Thank you for your patience.
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SENATOR BOURNE: That will conclude the hearing on this bill
as well as on the hearings for today. (See also Exhibits 1,
2 , 3 , 4 , 5 , 6 , 7 , 15 , and 3 0) Th a n k y o u t o ev e ry b ody .


